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Tue Unitep States v. James Irwin. 
INDICTMENT FOR FORGERY. MOTION TO QUASH. 


1. The 14th section of the Act of Congress of the 30th of April, 1790, providing that 
the forgery of, or the uttering and publishing of, any forged “ certificate, indent, 
or other public security,” shall be punished by death, is repealed by the 17th 
section of the Crimes Act, of the 3d of March, 1825, which enumerates as the subjects 
of forgery, an “ indent, certificate of public stock, or debt, or treasury note, or other 
public security of the United States, or any letters patent,” &c., and declares that 
the punishment, on conviction, shall be fine and imprisonment. 

2, A posterior statute, inconsistent with and repugnant to the provisions of a prior 
one, operates as a repeal of the old statute, without any express words to that 
effect. ; 

3. A military land warrant is neither an indent nor a public security of the United 
States, within the meaning of the act of Congress of 1825. 

4. Words and phrases used in statutes, must be understood in the sense intended by 
the law-maker, where that can be ascertained with reascnable certainty. 

5. If general words in a statute follow an enumeration of particular cases, they are 
held to apply only to cases of the same kind as those expressly mentioned. 

6. The forgery of a land warrant, not being embraced, either expressly or by fair 
implication, in any act of Congress, there is consequently no jurisdiction to punish ; 
and a motion to quash an indictment for such forgery will be sustained. 


S. Mason, District Attorney for the United States. 
H. Stanbery and S. W. Andrews, for the Defendant. 


Leavirt, District Judge :—-This motion is urged on the ground 


that the seinen or paper alleged to have been forged, is not 
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embraced, either expressly or by fair construction, in any act of 
Congress, defining and punishing the crime of forgery. If this posi- 
tion is sustainable, it is quite clear this motion must prevail. This 
court has no common law jurisdiction of crimes, and therefore no 
power to adjudge any act criminal, not declared to be so, by statutory 
enactment. 

This indictment contains four counts. The first charges the for- 
gery of a Military Land Warrant, avering it to be ‘‘a public secu- 
rity of the United States.”” The second charges the forgery of such 
Warrant, with the averment, that it is “‘a certificate of a right to 
locate one hundred and sixty acres of the lands of the United 
States.”” The third and fourth counts charge the uttering and pub- 
lishing of the instrument, as described respectively in the first and 
second counts. 

It is insisted in the first place, in opposition to the motion, that 
the charges set forth in the several counts of the indictment, are 
within the provisions of the 14th section of the act of Congress of 
the 30th of April, 1790, 1 vol. Laws of the U. States, p. 115. 
This section provides for, and punishes the forgery of any “ certifi- 
cate, indent, or-other public security,”’ or the uttering and publish- 
ing any such forged instrument; and affixes to any of these crimes, 
the penalty of death. 

There can be no doubt, that if this section is now in force, the 
forgery alleged in the indictment, and the uttering and publishing 
the forged instrument set forth, are within its terms. The term 
certificate, as used in that section, is sufficiently comprehensive to 
embrace the Land Warrant described in the several counts. This 
instrument is substantially a certificate emanating from the proper 
officer of the government, setting forth that the person named 
therein, is entitled, on the ground of military service, to locate one 
hundred and sixty acres of the lands of the United States, subject to 
entry at private sale. 

But it is contended, that the section referred to, is impliedly 
repealed by the 17th section of the Crimes Act of the 3d of March, 
1825, 4 Vol. Laws of the U. S., p. 119. And this presents the 
first question for the decision of the court in the consideration of 
the pending motion. 

The act of 1825 contains no clause, expressly repealing any part 
of the act of 1790. There is a provision in the 26th section of 
the former act, to the effect that all prior laws inconsistent with its 
enactments, are repealed. This, however, is only declaratory of 
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the principle long since settled, that a posterior statute inconsistent 
with, and repugnant to, the provisions of a prior one, operates as a 
virtual repeal of the old law. The only inquiry arising here, is 
whether, under the operation of this rule, the 14th section of the act 
of 1790 is abrogated or superseded by the 17th section of the act of 
1825. 

By the terms of the 14th section of the old law, the instruments 
or papers of which forgery may be committed are, a ‘certificate, 
indent, or other public security.”” By the 17th section of the later 
act, the specification is extended, and embraces any ‘‘indent, certifi- 
cate of public stock, or debt, treasury note, or other public security 
of the United States, or any letters patent, issued or granted by 
the President of the United States, or any bill, check, draft for 
money, &c. 

A comparison of these two sections seems to warrant the con- 
clusion, that it was the intention of Congress, in the enactment of 
the latter, to repeal the former. There are several considerations 
clearly sustaining this inference. In the first place, it may be 
noticed, that the act of 1825 contains in its enumeration of instru- 
ments of which forgery may be predicated, the term Indent, pre- 
cisely as used in the act of 1790, and without the semblance of 
reason, that it was intended to be understood in any different sense. 
Now, if it was the intention of the law-making power, in the passage 
of the act of 1825, merely to add to, and enlarge the specifications 
of the old law, with the design that both should co-exist, it is not 
easy to perceive why the term Indent should have been inserted in 
the last law. There is certainly no foundation for the inference, 
that Congress intended the forgery of this instrument should be 
punishable under two different statutes, in force at the same time. 
The same remarks apply, with equal force, in relation to the terms, 
‘“‘other public security.”” These words occur in the act of 1790, 
and are also found in that of 1825. It is clear, too, that the use of 
the term certificate, as it appears in the two acts, is pregnant with 
meaning as to the intention of Congress in the later enactment. In 
the old law, the word is used in its most unlimited sense, and fairly 
embraces any instrument, which, by the most liberal interpretation, 
could be called a certificate. In the act of 1825, the same term is 
used, but with additions deemed necessary to the clearness and pre- 
cision demanded in all statutes defining and punishing crimes. Un- 
like the term Indent, which had a specific meaning, and could ex- 
tend only to a single instrument known to the government, the term 
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certificate would include a numerous class of public papers; and its 
use, without any restrictive additions, would leave an almost unlim- 
ited scope for judicial construction. It was, doubtless, from con- 
siderations of this kind, that Congross, in the act of 1825, carefully 
restricted the term to a “certificate of the public stock or debt ;” 
intending by the very full specification which follows of the instru- 
ments which were to be the subjects of forgery, to embrace all for 
which provision was deemed necessary. 

There is still another consideration, showing very conclusively, 
the intention of the legislature, to supersede the section of the act 
of 1790, referred to, and that the two sections under review can not 
stand together. By the section of the former law, under which it 
is argued, this indictmeut may be sustained, the penalty, on convic- 
tion of the crime of forgery, is death. By the act of 1825, the 
milder punishment of fine and imprisonment is substituted. While 
it is conceded that the latter statute abrogates the death penalty pro- 
vided for by the old law, it is insisted that this change does not 
operate as a repeal of that part of the section which defines the 
crime. It is doubtless a common exercise of legislative power and 
discretion, to increase or lessen, the punishment of a crime provided 
for, and defined, by a previous statute. But, where that object alone 
is contemplated, it is usual to provide simply for such a change of 
penalty, without any attempt to change or interfere with the body 
of the statute. And this is effected by a clear and intelligible 
declaration of the purpose of the legislature, which leaves no doubt 
as to the object intended. In the case now under consideration, we 
find the provisions of the former law materially changed in other 
respects than the change of penalty. All the instruments, the forgery 
of which is punished by the old law, are enumerated in the new, 
with many additions. This fact, in connection with the change in 
the penalty, points clearly to the conclusion, that the act of 1825 
was designed as a full substitution for that of 1790, and by fair 
implication repeals it. 

It is claimed, however, in the argument, that if the act of 1790 
is not in force, the forgery charged in the indictment is punishable 
under the act of 1825. To the examination of this point, the atten- 
tion of the court will now be directed. 

The substance and character of the instrument alleged to have 
been forged, has been already noticed. It is, in brief, a certificate 
that the person named in it, is entitled to locate 160 acres of the 
public lands. Is this instrument within the terms and scope of the 
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act of 1825, defining and punishing the crime of forgery? The 
enumeration of instruments, the forgery of which is provided for by 
that law, and within which, it is argued, a land warrant may be 
included, embraces an indent, certificate of public stock or debt, 
treasury note, or other public security, &c. Is a land warrant 
an indent? It is insisted in the argument, that this term, in its 
general and comprehensive sense, signifies any contract or obliga- 
tion in writing, and that a land warrant may, by fair construction, 
be embraced within its scope. It is true, the word indent is used 
by English Lexicographers, in the sense contended for; but it is 
clear, it was not used in that sense, either in the act of 1790 or 
1825. Referring to Webster’s Dictionary—certainly the highest 
authority on questions of this kind—we have an intelligible clue to 
the meaning of the word, as used and understood in this country, 
by our statesmen and legislators. It is defined to be a certificate 
issued by the government, at the close of the revolutionary war, to 
the public creditors. It is clear, a land warrant is not within this 
definition. And recognizing the soundness of the rule, that terms 
and phrases employed in statutes must be understood in the sense 
intended by the law-maker, where that can be ascertained with 
reasonable certainty, the conclusion follows, that the instrument set 
out in this indictment, is not an Indent. 

But it is strenuously urged, that a Land Warrant is included in 
the more comprehensive language of the statute, namely, “other 
public security of the United States.” In one sense, doubtless, 
any paper emanating from the government, creating on its part an 
obligation to perform an act, and a corresponding right in behalf of 
an individual may be regarded as a ‘public security.”” But, in the 
opinion of the court, it would be in violation of every safe principle 
of construction, to give to it this far-reaching import. The term, 
public security, as used in the legislation of Congress, and in its 
popular acceptation, has a fixed and determinate meaning. It is 
simply a certificate, or instrument issued by the proper officer, under 
the authority of law, evidencing the pecuniary indebtment or liabil- 
ity of the government to the holder. Standing by itself, and without 
any light thrown upon it by its collocation, and association with 
other terms used, this must be viewed as the utmost extent of its sig- 
nification; especially when occurring in a penal statute requiring, by 
a long-sanctioned principle, great strictness of construction. 

If, however, there was room to doubt the correctness of this con- 
clusion, the sense in which these terms were intended to be used, in 
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the statute under consideration, is quite obvious from their connec- 
tion with those immediately preceding them. A class of instru- 
ments, the forgery of which is made punishable, all referring ex- 
clusively to evidences of pecuniary indebtment, or obligation, are 
grouped together, followed by the comprehensive words, ‘‘or other 
public security.” The words which immediately precede these, 
are, an indent, certificate of public stock, or debt, or treasury 
note. Now it is a well settled rule of construction, that ‘‘ where 
general words follow an enumeration of particular cases, such gen- 
eral words are held to apply only to cases of the same kind as those 
which are expressly mentioned.” Smith’s Com., sec. 740. It would 
certainly violate the rule, to give to the words public security a 
meaning so expansive as to embrace anything not kindred to the 
instruments immediately preceding, in reference to which those 
words are comprehensively used. And that they were intended in 
this restrictive sense, and not as general words, covering any possi- 
ble omissions in the specifications contained in the whole section, is 
obvious from the fact, that they are followed by an enumeration of 
many other instruments, the forgery of which is provided for. In 
any other view of this section, the object of the legislature in setting 
forth, with such studied particularity, what were intended to be subjects 
of forgery, would be wholly defeated, and a boundless field opened 
for judicial construction. 

Upon the whole, the court is led satisfactorily to the conclusion, 
that, in reference to the paper described in the indictment, there is 
an omission in the legislation of Congress, which can not be sup- 
plied by any just exercise of judicial discretion. If the law does 
not declare the forgery of a Land Warrant to be a crime, this court 
can not hold it to be so. It possesses no legislative power; and the 
exercise of such a power, under the name of judicial construction, 
would be nothing less than usurpation. It is required by the theory 
of our government, and is essential to the preservation of the rights of 
the citizen, that the apportionment of power to the co-ordinate 
branches named in the constitution, should be rigidly observed in 
each. nd it is better that crime should go sometimes unpunished, 
than that this cardinal principle should be violated. 

The pending motion is not based on any technical exception to 
the frame and structure of the indictment. In such cases, courts 
reluctantly exercise the power of quashing an indictment, and will 
not do so, unless the defects alleged are palpable, and can not be 
remedied by a liberal and enlightened application of acknowledged 
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principles of law. But the present motion goes to the jurisdiction 
of this court. And there is a defect of power to punish in the event 
of a trial and conviction, its plain duty is, in this incipient stage 
of the proceeding, to quash the indictment, and thus relieve the 
accused party, however guilty in fact, from the jeopardy in which 
he is placed. 





CIRCUIT COURT OF THE UNITED STATES, 
FOR THE DISTRICT OF MASSACHUSETTS. 
NOVEMBER, 1851. 


Unitep Srates v. Ropert Morris. 
The right of the jury to judge of the law. 


Waite one of the counsel for the defendant was addressing the 
jury, he stated the proposition, that, this being a criminal case, the 
jury were rightfully the judges of the law as well as the fact; and 
if any of them conscientiously believed the act of 1850, commonly 
called the ‘* Fugitive Slave Act,” to be unconstitutional, they were 
bound by their oaths to disregard any direction to the contrary 
which the court might give them; and he was about to address the 
jury in support of this assertion, when he was stopped by the court, 
and informed that he could not be permitted to argue this proposi- 
tion to the jury; that the court would hear him, and if they should 
arrive at an opinion that the proposition was true, the jury would be 
so informed by the court; and the counsel then addressed the court 
in support of the position. The opinion of the court thereon was 
delivered by Judge Curtis, as follows: 

The Constitution of the United States, article 3, section 2, pro- 
vides that ‘the trial of all crimes, except in cases of impeachment, 
shall be by jury.” The counsel for the defendant maintains that, in 
every such trial of a crime, the jury are the judges of the law as 
well as of the fact; that they have not only the power, but the right, 
to decide the law; that though the court may give its opinion to the 
jury respecting any matter of law involved in the issue, yet the jury 
may and should allow to that opinion only just such weight as they 
may think it deserves ; that if it does not agree with their own con- 
victions they are bound to disregard it, the responsibility of deciding 
rightly all questions, both of law and fact, involved in the general 
issue, resting upon them under the sanction of their oaths. 
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This is an important question, and it has been pressed upon the 
attention of the court with great earnestness, and much power of 
language, by one of the defendant’s counsel. I have no right to avoid 
a decision of it. I certainly should have preferred to have a question 
of so much importance, respecting which so deep an interest is felt, 
such strong convictions entertained, and, I may add, respecting 
which there has not been an entire uniformity of opinion, go to the 
highest tribunal for a decision; but it is not practicable in this case. 
I proceed, therefore, to state the opinion which I hold concerning it. 
The true question is, what is meant by that clause of the Constitu- 
tion, ‘‘the trial of crimes shall be by jury ?” 

Assuming, what no one will controvert, that the tribunals for the 
trial of crimes were intended to be constituted, as all common-law 
tribunals in which trial by jury was practised were constituted, hav- 
ing one or more judges, who were to preside at the trials and form 
one part of the tribunal, and a jury of twelve men, who were to form 
the other part, and that one or the other must authoritatively and 
finally determine the law, was it the meaning of the Constitution 
that to the jury and not to the judges this power should be intrusted ? 

There is no sounder rule than that which requires us to look at 
the whole of an instrument before we determine a question of con- 
struction of any particular part; and this rule is of the utmost im- 
portance when applied to an instrument the object of which was to 
create a government for a great country, working harmoniously and 
efficiently through its several executive, legislative, and judicial de- 
partments. Itis needful, therefore, before determining this question 
upon a critical examination of the particular phrase in question, to 
examine some other provisions of the Constitution, which are parts 
of the same great whole to which the clause in question belongs. 
We find in article VI: ‘This Constitution, and the laws of the 
United States which shall be made in pursuance thereof, and all 
treaties made or which shall be made under the authority of-the 
United States, shall be the supreme law of the land.” Nothing can be 
clearer than the intention to have the Constitution, laws, and treaties 
of the United States in equal force throughout every part of the 
territory of the United States, alike in all places and at all times. 
To secure this necessary end a judicial department was created, 
whose officers were to be appointed by the President, paid from the 
national treasury, responsible through the House of Representatives, 
to the Senate of the United States, and so organized by means of 
the Supreme Court, established by the Constitution, and such inferior 
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courts as Congress might establish, as to secure a uniform and con- 
sistent interpretation of the laws, and an unvarying enforcement of 
them according to their just meaning and effect. That whatever 
was done by the Government of the United States should be by 
standing laws, operating equally in all parts of the country, binding 
on all citizens alike, and binding to the same extent and with precisely 
the same effect on all, was undoubtedly intended by the Consti- 
tution; and any construction of a particular clause of the Constitu- 
tion which would tend to defeat this essential end is, to say the least, 
open to very serious objection. 

It seems to me that what is contended for by the defendant’s 
counsel would have something more than a mere tendency of this 
kind. The Federalist, in discussing the judicial power, remarks: 
‘Thirteen independent courts of final jurisdiction over the same 
causes, arising upon the same laws, is a hydra in government, from 
which nothing but contradiction and confusion can proceed.” Fed- 
eralist, No. 80. But what is here insisted on is that every jury 
impanneled in every court of the United States is the rightful and 
final judge of the existence, construction and effect of every law 
which may be material in the trial of any criminal case; and not 
only this, but that every such jury may, and if it does its duty must, 
decide finally, and without any possibility of a revision, upon the 
constitutional power of Congress to enact any statute of the United 
States which, on such a trial, may be brought in question. So that 
we should have not thirt@@n, but an innumerable number of courts 
having final jurisdiction over the same causes arising under the same 
laws, and these courts chosen by lot among us, and selected by the 
marshal elsewhere out of the body of the people, with no reference 
to their qualifications to decide questions of law; not allowed to 
give any reasons for their decisions, as will be presently shown; 
not sworn to decide the law, nor even to support the Constitution 
of the United States, and yet possessing complete authority to 
determine that an act passed by the legislative department, with 
all the forms of legislation, is inoperative and invalid. The 
practical consequences of such a state of things are too serious 
to be lightly encountered, and in my opinion the Coustitution 
did not design to create or recognize any such power by the clause 
in question. 

Some light as to its meaning may be derived from other provi- 
sions in the same instrument. The sixth article, after declaring that 
the Constitution, laws, and treaties of the United States shall be 
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the supreme law of the land, proceeds, ‘‘and the judges in every State 
shall be bound thereby.”’ 

But was it not intended that the Constitution, laws and treaties 
of the United States should be the supreme law in criminal as well 
asin civil cases? Ifa State law should make it penal for an officer 
of the United States to do what an act of Congress commands him 
to do, was not the latter to be supreme over the former? nd if so, 
and in such cases juries finally and rightfully determine the law, and 
the Constitution so means when it speaks of a trial by jury, why 
was this command laid on the judges alone, who are thus mere ad- 
visers of the jury, and may be bound to give sound advice, but have 
no real power in the matter? 

It was apparently the intention of the Constitution, that all per- 
sons engaged in making, expounding, and executing the laws, not 
only of the United States, but of the several States, should be bound 
by oath or affirmation to support the Constitution of the United 
States. But no such oath or affirmation is required of jurors, to 
whom it is alleged the Constitution confides the power of expound- 
ing that instrument, and not only construing but holding invalid 
any law which may come in question on a criminal trial. 

This may all be true, but strong reasons should be shown before 
it can be admitted. 

I have considered with much care the reasons assigned and the 
authorities cited by the defendant’s counsel, and have examined 
others which he did not cite; and the r@sult is, that his position, 
both upon authority and reason, is not tenable. I will first state 
what is my own view of the rightful powers and duties of the jury 
and the court in criminal cases, and then see how far they are in 
conformity with the authorities and consistent with what is admitted 
by all to be settled law. 

In my opinion, then, it is the duty of the court to decide every 
question of law which arises in a criminal trial. If the question 
touches any matter affecting the course of the trial, such as the com- 
petency of a witness, the admissibility of evidence, and the like, the 
jury receive no direction concerning it; it affects the materials out of 
which they are to form their verdict, but they have no more concern 
with it than they would have had if the question had arisen in some 
other trial. Ifthe question of law enters into the issue, and forms 
part of it, the jury are to be told what the law is, and they are bound 
to consider that they are told truly; that law they are to apply 
to the facts as they find them, and, thus passing both on the law 
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and the fact, they, from both, frame their general verdict of guilty 
or not guilty. 

Such is my view of the respective duties of the different parts of 
this tribunal in the trial of criminal cases; and I have not found a 
single decision of any court in England, prior to the formation of 
the Constitution, which conflicts with it. It was suggested at 
the bar that Chief Justice Vaughn’s opinion in Bushwell’s case, 5 
State Trials, 99, was in support of the right of juries to determine 
the law in a criminal case; but it will be found that he confines 
himself to a narrow, though, for the case, a conclusive line of argu- 
ment, that the general issue, embracing fact as well as law, it can 
never be proved that the jury believed the testimony on which the 
fact depended, and in reference to which the direction was given, 
and so they can not be guilty of any legal misdemeanor in returning 
a verdict, though apparently against the direction of the court in 
matter of law. 

Considering the intense interest excited, the talent and learning 
employed, and consequently the careful researches made, in Eng- 
land, near the close of the last century, when the law of libel was 
under discussion in the courts and in Parliament, it can not be 
doubted that if any decision, having the least weight, could have 
been produced in support of this general proposition, that juries are 
judges of the law in criminal cases, it would then have been brought 
forward. Iam not aware that any such was produced. And the 
decision of the King’s Bench, in Rez v. the Dean of St. Asaph, 3 
T. R. 428, and the answers of the twelve judges to the questions 
propounded by the House of Lords, assume as a necessary postulate 
what Lord Mansfield so clearly declares in terms, that by the law 
of England juries can not rightfully decide a question of law. Pass- 
ing over what was asserted by ardent partisans and eloquent counsel, 
it will be found that the great contest concerning what is known in 
history as Mr, Fox’s Libel Bill, was carried on upon quite a differ- 
ent ground by its leading friends—a ground which, while it admits 
that the jury are not to decide the law, denies that the libellous 
intent is matter of law, and asserts that it is so mixed with the fact, 
that under the general issue it is for the jury to find it as a fact. 
Annual Register, vol. 34, p. 170, 29 Par. His. Debates in the 
Lords, and particularly L. Camden’s Speeches. Such I under- 
stand to be the effect of that famous declaratory law. (St. 32, Geo. 
3, c. 60.) The defendant’s counsel argued that this law had de- 
clared, that on trials for libel the jury should be allowed to pass on 
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law and fact, as in other criminal cases. But this is clearly erro- 
neous. Language somewhat like this occurs in the statute, but in 
quite a different connection, and, as I think, with just the opposite 
meaning. 

‘The court or judge, before whom such indictment or informa- 
tion shall be tried, shall, according to their or his discretion, give 
their or his opinion and directions to the jury, on the matter in 
issue, between the King and the defendant, in like manner as in 
other criminal cases.” 

This seems to me to carry the clearest implication that in this 
and all other criminal cases the jury may be directed by the judge ; 
and that while the object of the statute was to declare that there was 
other matter of fact besides publication and the inuendoes to be 
decided by the jury, it was not intended to interfere with the 
proper province of the judge to decide all matters of law. That 
this is the received opinion in England, and that the general rule 
declared in Rex v. Dean of St. Asaph, that juries can not rightfully 
decide the law in criminal cases, is still the law of England, may 
be seen by reference to the opinion of Parke B., in Parmiter v. 
Copeland, 6 Meeson & Welsby, 105; and of Best, C. J., in Levi 
v. Milne, 4 Bing. R. 195. 

I conclude, then, that when the Constitution of the United States 
was formed it was a settled rule of the common law that in criminal 
as well as in civil cases, the court decided the law and the jury the 
facts, and it can not be doubted that this must have an important 
effect in determining what is meant by the Constitution when it 
adopts a trial by jury. 

It is argued, however, that in passing the sedition law, St. 1798, c. 
74, s. 3, Congress expressly provided that the jury should have the 
right to determine the law and the fact, under the direction of the 
court, as in other cases, and that this shows that in other cases juries 
may decide the law, contrary to the direction of the court. 

I draw from this the opposite inference ; for where was the neces- 
sity of this provision, if by force of the Constitution juries as such 
have both power and the right to determine all questions in criminal 
cases? And why are they to be directed by the court? In Mont- 
gomery v. The State, 11 Ohio R. 427, the Supreme Court of Ohio, 
in discussing the question whether juries are judges of the law, refer 
to an article in the Bill of Rights of that State, which is in the 
same words as this section of the sedition act, and the opinion of 
the court then proceeds: * It would seem from this that the framers 
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of our Bill of Rights did not imagine that juries were rightfully 
judges of law and fact in criminal cases, independently of the 
direction of courts. Their right to judge of the law is a right to be 
exercised only under the direction of the court; and if they go aside 
from that direction and determine the law incorrectly, they depart 
from their duty and commit a public wrong; and this in criminal 
as well as civil cases.” 

There is, however, another act of Congress which has a most 
important bearing on this question. The act of the 29th of April, 
1802, in section 6th, after enacting that, in case of a division of 
opinion between the judges of the circuit court on any question, 
such question may be certified to the Supreme Court, proceeds: 
‘¢ And shall by the said court be finally decided; and the decision 
of the Supreme Court and their order in the premises shall be remit- 
ted to the circuit court, and be there entered of record, and have 
effect according to the nature of such judgment and order.”” The 
residue of this section proves that criminal as well as civil cases are 
embraced in it, and under it many questions arising in criminal 
cases have been certified to and decided by the Supreme Court, and 
persons have been executed by reason of such decisions. 

Now, can it be that, after a question arising in a criminal trial 
has been certified to the Supreme Court, and there, in the language of 
this act, finally decided, and their order remitted here, and entered 
of record, when the trial comes on the jury may rightfully revise 
and reverse this final decision? Suppose, in the course of this trial, 
the judges had divided in opinion upon the question of the constitu- 
tionality of the act of 1850, and that, after a final decision thereon 
by the Supreme Court, and the receipt of its mandate here, the trial 
should come on before a jury, does the Constitution of the United 
States, which established that Supreme Court, intend that a jury 
may, as matter of right, revise and reverse that decision? And if 
not, what becomes of this supposed right? Are the decisions of the 
supreme court binding on juries, and not the decisions of inferior 
courts? This will hardly be pretended ; and, if it were, how is it 
to be determined whether the Supreme Court has or has not, in some 
former case, in effect settled a particular question of law? In my 
judgment, this act of Congress is in accordance with the Constitu- 
tion, and designed to effect one of its important and even necessary 
objects, a uniform exposition and interpretation of the law of the 
United States, by providing means for a final decision of any ques- 
tion of law—final as respects every tribunal and every part of any 
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tribunal in the country; and, if so, it is not only wholly inconsistent 
with the alleged power of juries to the extent of all questions so 
decided, but it tends strongly to prove that no such right as is 
claimed does or can exist. 

An examination of judicial decisions of courts of the United 
States, since the organization of the government will show, as I 
think, that the weight of authority is against the position taken by 
the defendant’s counsel. 

The earliest case is 3 Dallas’s R. 4. Chief Justice Jay is there 
reported to have said to a jury that on questions of fact, it is the 
province of the jury, on questions of law it is the province of the 
court to decide, and in the very next sentence he informs them that 
they have the right to take upon themselves to determine the law as 
well as the fact, and he concludes with the statement that both law 
and fact are lawfully within their power of decision. 

I can not help feeling much doubt respecting the accuracy of this 
report, not only because the different parts of the charge are in con- 
flict with each other, but because I can scarcely believe that the 
Chief Justice held the opinion that in civil cases—and this was a 
civil case—the jury had the right to decide the law. Indeed, the 
whole case is an anomaly. It purports to be a trial by jury in the 
Supreme Court of the United States, of certain issues out of chan- 
cery, and the Chief Justice begins by telling the jury that the facts 
are all agreed, and the only question is a matter of law, and upon 
that the whole court were agreed. If it be correctly reported, I 
can only say it is not in accordance with the views of any other 
court, so far as I know, in this country or in England, and is cer- 
tainly not in accordance with the course of the supreme court for 
many years. 

In the United States v. Wilson et al., Bald. R. 78, which was 
an indictment for robbing the mail, the court instructed the jury 
explicitly that they had a right to judge of the law, and decide con- 
trary to the opinion of the court; but in the United States v. Shine, 
Bald. R. 510, which was an indictment for passing a counterfeit 
note of the Bank of the United States, the defendant’s counsel hav- 
ing insisted to the jury that the bank was unconstitutional, the court, 
with equal explicitness, told the jury they had no right to judge of 
the constitutionality of an act of Congress, and in the strongest 
terms declared that the exercise of such a power would leave us 
without a Constitution or laws. With great respect for both these 
able decisions, I can not but think that the criticism of Judge Conk- 
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ling (Conk., p. 426) is just,-when he confesses his inability to dis- 
cover any difference in principle between these two cases, with. 
respect to the rights of juries to decide the law in criminal cases ; 
and, if so, the later opinion of that court was entirely adverse to the 
right claimed. 

It has been suggested that the articles of impeachment of Judge 
Chase, and the line of defense adopted by his counsel, has a ten- 
dency to support the views of the defendant’s counsel. The first 
article of impeachment does speak of the undoubted right of juries 
to judge of the law in criminal cases; but I can allow no other 
force to this than that it proves that a majority of the then House of 
Representatives thought it fit to make that allegation in that pro- 
ceeding. And although the counsel of the accused rested the de- 
fense of their client against this charge mainly on a denial of the 
facts, yet, in the argument of Mr. Martin, will be found a statement 
of his opinion on this question, and an argument in support of it, 
which is marked with that ability for which he was so highly dis- 
tinguished, and which leaves no ground for the assertion that the 
right in question was conceded by him. Chase’s Trial, p. 182. 

In United States v. Baptiste, 2 Sumner, 240, Mr. Justice Story 
pronounced an opinion on this question during the trial of a capital 
indictment. He denied that this right existed, and gave reasons for 
the denial of exceeding weight and force. This decision was pub- 
lished more than sixteen years ago. It has been before the profes- 
sion and within the knowledge of Congress. An act of ten lines 
would at any time have changed the rule which he laid down. No 
such act has been passed. 

If we look to the decisions of the courts of the States, I think we 
shall find their weight in the same scale. 

The earliest case is People v. Croswell, 3 John. Cas. 337. The 
question was as to the right of the jury to pass on and decide the 
intent under an indictment for libel. The court were equally 
divided. As has already been suggested, this is by no means the 
question raised here, and that by the law of the State of New York 
at this day, the jury are not judges of the law in the sense now con- 
tended for, I infer from the opinion of Judge Barculo, in People v. 
Price, 1 Barb. 8S. C. R. 556; for in the trial of an indictment for 
murder, he told the jury that it was their duty to receive the law 
from the court, and conform their decision to such instructions; and 
under this ruling the prisoner was convicted and. executed. 
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This question has been very carefully considered, and elaborate 
and extremely able opinions upon it delivered by the highest courts 
in Indiana, New Hampshire, and Massachusetts. Townsend vs. 
The State, 2 Blackf. (Ind.) R. 152; Pierce v. The State, 13 New 
Hamp. R. 536; Commonwealth v. Porter, 10 Metcalf, 12, 263. 
The reasoning of these opinions, so far as it is applicable to the 
questions before me, has my entire assent. The question is not 
necessarily the same in the courts of the several States, and of the 
United States, though many of the elements which enter into it are 
alike in all courts of common law, not bound by some statute or 
constitutional provision, and my judgment has been much influenced 
by these opinions. 

It remains for me to notice briefly some of the arguments which 
are relied on by the defendant’s counsel in support of his position. 
It is said that, in rendering a general verdict of guilty or not guilty, 
the jury have the power to pass, and do in fact pass, on every thing 
which enters into the crime. This is true; but it is just as true of 
a general verdict in trover or trespass; and yet I suppose the right 
of the jury to decide the law in those cases is not claimed. The 
jury have the power to go contrary to the law as decided by the 
court, but that the power is not the right is plain, when we consider 
that they have also the like power to go contrary to the evidence, 
which they are sworn not to do. 

It is supposed that the old common law form of the oath of jurors 
in criminal cases indicates that they are not bound to take the law 
from the court. It does not so strike my mind. They are sworn 
to decide according to the evidence. This must.mean that they are 
to decide the facts according to the evidence. But if they may also 
decide the law, they are wholly unsworn as to that, and act under no 
obligation of an oath at all in making such decisions. A passage 
in Littleton’s Tenures (Lib. 3 s. 368), and the statute Westmin- 
ster 2, c. 30 (13 Ed. I.) and the Commentary of Coke thereon, 
relating to an assize (2 Inst. 425), have been referred to as throw- 
ing light on this inquiry; but it seems to me enough to say that the 
assize was not a jury—that an assize was not a criminal case, but 
an action between party and party, and that if the statute intended 
to confer on the assize the right as well as the power to decide the 
law, it was a strange provision, which subjected them to punish- 
ment, if they decided the law wrong; for it would seem that what 
was right or what was wrong must be determined by the tribunal 
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‘having the rightful power to determine it, which is supposed to be 
the assize itself. For some able criticism on this statute, see the 
opinion of Gilchrist, J., in 13 N. H. R., 542; Worthington on 
Juries, 72-94. 

That it has been a familiar saying among the profession in this 
country and an opinion entertained by highly respectable judges, 
that the jury are judges of the law as well as of the facts, I have 
no doubt. In some sense I believe it to be true, for they are 
the sole judges of the application of the law to the particular 
case. In this sense, theirs is the duty to pass on the law, a 
most important and often difficult duty, which, when discharged, 
makes the difference between a general and special verdict, which, 
although they may return, they are not bound to return, They are 
a co-ordinate branch of the tribunal, having their appropriate powers, 
and rights, and duties, with the proper discharge and exercise of 
which no court can, without usurpation, interpose ; but it is not their 
province to decide any question of law in criminal any more than 
civil cases, and if they should intentionally fail to apply to the 
case the law given to them by the court, it would be, in my opioion, 
as much a violation of duty as if they were knowingly to return a 
verdict contrary to the evidence. 

A strong appeal has been made to the court by one of the defend- 
ant’s counsel, upon the ground that the exercise of this power by 
juries is important to the preservation of the rights and liberties of 
the citizen. If I thought so, I should pause long before I denied its 
existence. But a good deal of reflection has convinced me that the 
argument drawn from this quarter is really the other way. As long 
as the Judges of the United States are obliged to express their 
opinions publicly, to give their reasons for them when called upon 
in the usual mode, and to stand responsible for them, not only to 
public opinion, but to a court of impeachment, I can apprehend 
very little danger of the laws being wrested to purposes of injustice. 
But, on the other hand, I do consider that this power and correspond- 
ing duty of the court authoritatively to declare the law is one of the 
highest safeguards of the citizen. The final cause, indeed the sole 
end of courts of justice, is to enforce the laws uniformly and impar- 
tially, without respect to persons, or times, or the opinions of men. 
To enforce popular laws, to apply the laws to unpopular causes, is 
easy. When an unpopular cause is a just cause—when a law, un- 
popular in some locality, is to be enforced there—then comes the 


strain upon the administration of justice ; and few unprejudiced men 
17 
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will hesitate as to where that strain would be most firmly borne. 
I have entered thus at large into this important question, with un- 
affected reluctance. Having been directly and strongly appealed to, 
and finding that no judge cf any court of the United States had in 
any published opinion, examined it upon such grounds that I could 
feel I had a right to repose on his decision, I knew not how to avoid 
the duty which was thus thrown upon me. My firm conviction is, 
that under the Constitution of the United States, juries in criminal 
trials have not the right to decide any question of law, and that, if 
they render a general verdict, their duty and their oath require them 
to apply to the facts as they may find them, the law given to them 
by the court. 





IN THE CIRCUIT COURT OF THE UNITED STATES. 
SOUTHERN DISTRICT OF NEW YORK. 
NOVEMBER, 1851. 

BEFORE THE HON. SAMUEL NELSON, CIRCUIT JUDGE. 


THE METHODIST CHURCH CASE. 


Henry B. Bascom anv otuers v. George LANE AND OTHERS, 
In Eguiry. 


By the Constitution of the Methodist Episcopal Church, the General Conference had 
power to make such a division of the Church as was made by them in 1844. 

According to the terms of that division, ministers, local and traveling, of every grade 
and office, might, as they preferred, remain in the Church North, or without blame 
attach themselves to the Church South. 

The proposition for a division of the Church, made by the General Conference of 
1244, was a conditional one, dependent on the action of the Annual Conferences 
in the slaveholding States. That condition having been complied with, the 
division became absolute. 

The separation of the ministers from the Church North, and their joining the Church 
South, after such absolute division, was not wrongful ; and therefore can not involve 
the loss of any rights, to which, as members of the Methodist Episcopal Church, the 
complainants were entitled. 

The Methodist Book Concern is a charity instituted by the traveling ministers of that 
Church, for the benefit of the traveling supernumerary and worne-out preachers, 
their widows and orphans, in connection with the Methodist Episcopal Church. 
The division of the Church into two separate organizations, can not deprive those 
who are by the terms of this charity entitled to share in its benefits, of their right 
to.do so. The same equifAble principles on which a court of chancery will enforce 
other charities, are applicable to this; and the complainants, bringing themselves 
within its terms as beneficiaries, are entitled to a decree. 

Whether the fund itself should be divided, or the proceeds distributed pro rata, was 
reserved by the chancellor for further order. 
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Tue complainants state, in their bill, that before and on the 
eighth day of June, 1845, there existed in the United States of 
America, a voluntary association known as the Methodist Episcopal 
Church, not incorporated, but composed of seven bishops, four 
thousand eight hundred and twenty-eight preachers belonging to 
the traveling connection; and, in bishops, ministers and member- 
ship, about one million, one hundred and nine thousand nine hun- 
dred and sixty, then being in the United States and Territories 
thereof, united and holden together in one organized body, by certain 
doctrines of faith and merals, and by certain rules of government 
and discipline. That the general government of this church was 
vested in one body, called the General Conference, and in certain 
subordinate bodies called Annual Conferences, and in bishops, trav- 
eling ministers, and preachers; and that the constitution, organiza- 
tion, form of government, and rules of discipline, as well as the 
articles of religiion and doctrines of the church, were of general 
notoriety ; but, for the more particular information of the court, 
reference is made to a printed volume, entitled “The Doctrines and 
Discipline of the Methodist Episcopal Church ;” and the complain- 
ants allege that differences and disagreements having sprung up be- 
tween what was called the northern and southern members, in 
respect to the administration of the church government, concerning 
the ownership of slaves by the ministry of the church, of such a 
character, and attended with such consequences, as threatened fear- 
fully to impair the usefulness of the church, as well as permanently 
to disturb its harmony ; and, that it became a question of grave and 
serious importance, whether a separation ought not to take place by 
some geographical boundary, so as that the church should thereafter 
constitute two separate and distinct Methodist Episcopal Churches ; 
and thereupon the complainants allege that at a General Conference of 
the church, holden according to usage and discipline, at New York, 
on the eighth day of June, 1844, and on subsequent occasions, cer- 
tain resolutions were duly adopted by a majority of over three- 
fourths of the entire body, by virtue of which the Methodist Epis- 
copal Church in the United States, as it had existed before the year 
1844, became and was divided into two distinct Methodist Episcopal 
Churches, with distinct and independant organizations, powers, and 
authority, composed of the several annual conferences, charges, 
stations, and societies, lying or being situated north and south of 
the aforesaid line of division. 
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[After stating the material parts of the bill and answer, Judge 
Nelson proceeds : ] 

A good deal of documentary proof was read on the hearing; but, 
upon the view we have taken of the case, it will not be necessary 
to refer particularly to it, except as stated in the course of this opin- 
ion, as most, if not all, of the facts material to be noticed, are not 
matters of serious dispute. Indeed, the bill and answer present 
most of the facts upon which our opinion will be founded. 

The complainants include traveling, supernumerary, and superan- 
nuated preachers belonging to the traveling connection of preachers 
in the Methodist Episcopal Church, South, representing in this 
suit a numerous body in that connection; and claim their 
proportionate share in the profits of the Book Concern, which 
this description of persons were confessedly entitled to before the 
division of the Methodist Episcopal Church into two distinct 
organizations took place, under the plan of separation of 1844. 
This Book Concern was established at a very early day, by the 
traveling preachers in connection with that church, and the profits 
to be derived therefrom devoted by them to the relief of their dis- 
tressed supernumerary, and worne-out brethren, their widows, and 
orphans. ‘The establishment was small, at first, but, at present, is 
one of a very large capital, and of extensive operations, producing 
great profits, to be applied in behalf of the objects of the charity. 
It has, doubtless, been conducted with great judgment and prudence, 
by the agents in the immediate charge of it; but its growth and 
present magnitude are not less owing to the labors and devotion of 
the body of traveling preachers, who have always taken the princi- 
pal charge of the circulation and sale of the books in the Methodist 
connection throughout the United States, accounting to the proper 
authorities for the proceeds. 

The traveling preachers of this church were the founders of this 
charity, and have designated the objects and purposes to which it 
shall be applied, and, if it is, at any time, wrongfully withheld by 
those in the immediate charge of it, or diverted from the objects 
designed by the founders, it is the duty of the court to interfere and 
enforce the execution of the trust. 

The foundation of this charity is peculiar and novel, differing 
essentially from the cases of this description that have heretofore 
fallen under the equitable jurisdiction of a court of chancery. The 
traveling preachers are both the founders and the beneficiaries. They 
are the proprietors of the charitable fund, and, according to the con- 
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stitution under which the endowment was made, also entitled to its 
proceeds. | 

We do not perceive, however, that these considerations can in 
any way affect the nature or the character of the interest of the 
complainants, or confers upon them a title to the enjoyment of their 
proportion of the proceeds, superior to that of beneficiaries of a 
pure charity, where a third person has made the endowment in the 
ordinary way for charitable and pious uses, or, that it can be ad- 
ministered upon any other principle than those governing courts of 
equity in this class of cases. For, according to the original consti- 
tution of this fund by the founders, who had a right to prescribe the 
terms and conditions upon which the proceeds or profits should be 
distributed, and the persons to whom; and which, when prescribed, 
furnishes the law of the case for the court, these proceeds and profit 
have been devoted to the relief of distressed traveling, supernumerary, 
and worne-out preachers in the connection of the Methodist Epis- 
copal Church, their widows and orphans, and to entitle the com- 
plainants, and those they represent, to this enjoyment, they must 
bring themselves within the description. 

We must add, however, that the connection of this body with 
the original establishment, and subsequent growth of this fund, as a 
portion of its founders, give to their claims a peculiar merit, which 
can not but impress upon the court an anxiety so to administer it as 
to secure to them the benefit of the fruits of so*sacred a trust, if 
reasonably consistent with the rules and principles of equity, and 
intent of the original founders. 

The bill brings the complainants clearly within the description of 
persons entitled to a distribution of the proceeds of the fund; and 
the main question in the case, therefore, arises upon the answer and 
proofs in support of it. 

It is insisted, 

1. That the resolutions of the General Conference of 1844, when 
properly understood, do not impart an unqualified assent of that 
body to a division of the Methodist Episcopal Church into two 
separate and distinct organizations, or churches; that the assent 
thereby given was conditional and contingent, and that the condi- 
tions were not complied with, nor has the contingency happened. 

2. That, if otherwise, the General Conference was not possessed 
of competent power and authority to assent to or authorize the 
division. And, 
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3. That the division, therefore, that took place, was a nullity ; 
and the separate organization a wrongful withdrawal and disconnec- 
tion from the membership, communion, and government of the 
church, by reason of which the traveling, supernumerary, and worne- 
out preachers, composing the separate organization, are taken out of 
the description of the beneficiaries of the fund. 

There were some other matters brought into view in the course 
of the argument, which we may notice hereafter; but the above 
positions present the main grounds upon which the defense rests. 

1. As to the resolutions, or plan of separation, as they are usually 
called. 

The first one declares that, should the annual conferences of the 
slave-holding States find it necessary to unite in a distinct, ecclesi- 
astical connection, the following shall be observed with regard to 
the northern boundary of such connection. All the societies, sta- 
tions, and conferences adhering to the Church in the South, by a 
vote of the majority of the members, shall remain under the unmo- 
lested pastoral care of the Southern Church; and then follows a 
mutual stipulation that each church shall abstain from organizing 
churches or societies within the boundaries of the other; and, also, 
from exercising any pastoral oversight therein. 

The second, that ministers, local and traveling, of every grade 
and office in the Methodist Episcopal Church, may, as they prefer, 
remain in that church, or without blame attach themselves to the 
Church South. 

The ninth resolution declares that all the property of the Meth- 
odist Episcopal Church, in meeting-houses, parsonages, colleges, 
schools, conference funds, cemeteries, and of every kind, within the 
limits of the southern organization, shall be free from any claim 
set up on the part of the Methodist Episcopal Church, so for as this 
resolution can be in force in the premises. 

The third is a recommendation to the Annual Conferences, at their 
approaching sessions, to authorize a change of the restrictive article 
of the fundamental law of the church, which we shall have occasion 
to examine with some particularity in another branch of this case, 
and which prohibited the General Conference from approprlating 
the produce of the Book Concern to any other purpose than for the 
benefit of the traveling, supernumerary, and worne-out preachers, 
their widows and orphans, without the concurrence of the annual 
conferences. 
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The change recommended was to add to the clause of limitation, 
‘‘and to such other purposes as may be determined upon by a vote 
of two-thirds of the members of the General Conference.” 
The object of recommending this change was to enable the Gen- 
eral Conference to proceed at once, and make an equitable division 
of the property and effects belonging to the Methodist Episcopal 
Church, as then organized, between the two separate organizations, 
which had been authorized in the preceding resolutions. For this 
purpose, the next resolution provided, that as soon as the annual con- 
ferences shall have concurred in the recommendation, the agents at i 
New York and Cincinnati were directed to deliver over to the agent 
of the Church South all notes, &c., against the ministers, members, 
or citizens within its boundaries, for the sole use of said Church, 
and also to convey to such agent all the real estate and other 
property connected with the printing establishments at Charleston, 
Richmond, and Nashville, which then belonged to the Church ; and 
in the one following, that there should be transferred to the said 
agent so much of the capital and produce of the Methodist Book 
Concern as would, with the property and effects before mentioned, 
bear the same proportion to the whole property of the said concern 
that the traveling preachers in the Southern Church bore to all the 
traveling preachers of the Methodist Episcopal Church. 
The terms and mode of payment were then prescribed, and com- 
missioners appointed, to meet commissioners to be appointed by the 
Southern organization, to estimate and fix the amount that might 
fall due them according to the preceding arrangement. And, in 
winding up, the Bishops are requested to lay that part of the report : 
(resolutions) requiring the action of the Annual Conferences, before 
them as soon as possible. 
Now, it will be seen from this analysis of the plan of separation, 
that the only condition or contingency upon which an absolute 
division of the Church organization was made to depend, was the 
action of the several Annual Conferences in the slaveholding States. 
If these should find it necessary to unite in favor of a distinct organ- 
ization, by the very terms of the plan, the separation was to take 
place according to the boundary designated. It was left to them to 
judge of the necessity, and their judgment is made final in the mat- 
ter. And when the decision is made, and the Church divided into 
two separate bodies, it is declared that ministers of every grade and 
office in the Methodist Episcopal Church, may, as they prefer, 
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remain in that Church, or, without blame, attach themselves to the 
Church South. 

The whole plan of separation confirms this view. As soon as 
the separation takes place, in accordance with the first resolutions, 
all the property in meeting-houses, parsonages, colleges, schools, con- 
ference funds, and cemeteries, within the Southern limits of the organ- 
ization is declared to be free from any claim on the part of the Northern 
Church. The general and common property, such as notes and 
other obligations, together with the property and effects belonging 
to the printing establishments at Charleston, Richmond, and Nash- 
ville, and the capital and produce of the Book Concern at New 
York, was referred for future adjustment. This was necessary on 
account of the restrictive article upon the power of the General 
Conference, in respect to the produce of the Book Concern, and of 
the charter fund. Some delay was necessary to procure that 
authority from the annual conferences. But one mode of the 
adjustment was settled, depending only upon the action of the con- 
ferences in respect to the authority. The notes and book debts 
against persons within the Southern Church, together with the sev- 
eral printing establishments situated within its limits, were to be 
transferred to that church; and, also, so much of the capital and 
produce of the Book Concern, which, together with the aforesaid 
property, would bear the same proportion to the whole interest in 
that concern, as the traveling preachers in the Southern Church 
bearto all the traveling preachers of the Methodist Episcopal Church. 
This perfected the adjustment of the common property between the two 
organizations. 

It will be seen, looking back to the plan of separation, that the 
only contingencies, or conditions subsequent, to be found in it, are 
two: First, the separate organization was to depend upon the 
action of the annual conferences in the slaveholding States; and, 
second, the division of this latter portion of the common property of 
the church, upon the action of all the annual conferences in respect 
to the change of the restrictive article. When the annual confer- 
ences in the slaveholding States acted, aud organized a Southern 
church, as they did, the division of the Methodist Episcopal Church 
into two organizations became complete. And so would the ad- 
justment of the common property between them, if the assent of 
all the annual conferences had been given to the change of the 
restrictive article. The failure to give that has left this part of the 
plan open, the only consequence of which is, to deprive the Southern 
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division of its share of the property dependent upon this assent, 
and leave it to get along as it best may, unless a right to recover its 
position legally results from the authorized division into two sepa- 
rate organizations. 

The argument against this view is, that the separation was to take 
place, not only in the event of the concurrence of the Southern con- 
ferences, but also upon the assent of all the annual conferences to 
change the restrictive article. And the preamble to the plan of 
separation was referred to, as countenancing this construction. We 
think otherwise. On the contrary, in our judgment, it confirms the 
view above taken. 

That preamble recites, that a declaration had been presented to 
the General Conference, with the signatures of fifty-one delegates 
of that body from thirteen annual conferences in the slave-holding 
States, representing that, for various reasons enumerated, the objects 
and purposes of the Christian ministers and church organization 
can not be successfully accomplished by them, under the jurisdic- 
tion of the General Conference, as then constituted; and that, in 
the event of a separation, a contingency to which the declaration 
asks attention, as not improbable, we esteem it the duty of the Gen- 
eral Conference to meet the emergency with Christian kindness and 
the strictest equity. Then follows the plan of separation. And it 
leaves the strongest impress throughout of the conviction and spirit 
so feelingly and impressively announced in the preamble. 

The question of separation is left to the judgment of their South- 
ern brethren in the Church, whose delegates had declared the neces- 
sity, and provision is made for an adjustment and division of the 
common property, which, so far as we know, are founded upon 
principles of ‘the strictest equity,” between the parties, and then 
the constitutional powers of the Conference are exhausted in the 
endeavor to carry out this division. 

It is apparent, trom the plan of separation, as well as from the 
whole course of the proceeding, that, if this body had possessed the 
power, or had believed they possessed it, to make an effectual division 
of the property, it would have been made at the time, dependent 
only upon the determination of the Southern Conferences for a 
separate organization. They advanced as far as was supposed to be 
in their power, and took immediate steps to obtain the necessary 
authority to perfect it. 

The division of the property was not an element that entered into 
the considerations of the Southern delegates to declare for a separate 
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organization. They related to a different subject, and one of much 
more transcendent interest to the churches North and South, and 
which, during the present session, had threatened to rend this vast 
and heretofore compact, body of Christians in pieces. The agita- 
tion growing out of it had reached the highest authorities of the 
Church, and had brought in conflict its chief functionaries, and 
ablest members, and in respect to which opinions were entertained 
and expressed deep and irreconcilable. 

In the judgment of a large portion of the body, separation was 
the only alternative to peace, the future Christian fellowship and 
usefulness of the Church. The division of the property was 
but a consequence of separation, subordinate, and of comparative 
insignificance. 

Instead of the decision of the Church depending upon the division 
of the common property, the very reverse is the result of the true 
construction of the plan of separation. 

[His Honor then proceeded to the question of the power of the Gen- 
eral Conference to authorize a separation of the Church organization, 
and concluded that the Conference had such power, and that the only 
condition annexed to it had been fully complied with.] We are 
now prepared to apply the principles of law, which in this posture 
of the case must govern it. 

We have held, in a previous part of this opinion, that the com- 
plainants must bring themselves within the description of persons 
entitled to the benefit of this charitable fund, as prescribed by its 
original founders, and that, when they have done this, those who 
deny or withhold the charity must present a case to the court taking 
them out of the description. This has been attempted by showing 
that they have wrongfully separated from the connection and com- 
munion of the Methodist Episcopal Church, and erected themselves 
into an independent ecclesiastical establishment; and have, there- 
fore, deprived themselves of the character of beneficiaries of the 
fund. Having arrived at the conclusion that there is no foundation 
for this allegation, the ground of the defense of course falls; and 
the complainants still continue clothed with the character and rights 
belonging to them previous to the separation. ‘The separation hav- 
ing taken place in pursuance of the action of the competent ecclesi- 
astical authority—by the action of the founders of the fund them- 
selves—how can it be maintained that the beneficiaries, falling within 
the new organization, have forfeited the’ character which entitles 
them to its enjoyment? What act have they done to deprive them 
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of the description of the persons for whose relief its proceeds have 
been permanently devoted. 

It is not pretended but that there are still traveling preachers in 
the Methodist Episcopal connection and communion, subject to its 
doctrines and discipline, and devoted to the accomplishment of that 
mission for which this Church was planted in these United States ; 
nor but that the field of their labors is within the domain covered 
by its original organization. A new construction of its polity, 
within this limit has been determined upon by its highest judicatory, 
in order that the great mission may be more harmoniously and more 
effectually carried on. For this purpose, two distinct ecclesiastical 
organizations, we may say identically the same, have taken the 
place of one—the same discipline, faith and doctrine—and all united 
in spreading the same gospel and teachings throughout the land. 

Assume, therefore, that the General Conference were disabled, 
on account of the sixth restrictive article, from apportioning this 
fund ; still, if the complainants bring themselves within the descrip- 
tion of the beneficiaries, they are not thereby deprived of it. The 
law steps in and enforces the right. Holding this relation to it, and 
not having forfeited it by any wrong act of their own, or by any 
cause set up against them, it is not in the competency of the Gen- 
eral Conference and Annual Conferences combined, to deprive them. 
Their right rests upon established principles of law and equity, 
which make it the duty of a Court of Chancery to interfere, and 
see that the fund is properly administered. 

Looking at the position of these complainants, and those they 
represent, on account of the action of the General Conference of 
1844, dividing the ecclesiastical organization, and substituting in its 
place two distinct, independent judicatories, it is by no means cer- 
tain that the distribution is in contravention even of the sixth 
restrictive article, that appropriates the fund for the benefit of the 
traveling, supernumerary, and worne-out preachers, their widows and 
orphans. It is this description of persons to whom it is destined 
by the adjudication of the court. They are aot only within the 
description, but are, also, the very persons heretofore in the enjoy- 
ment of it, and for whom it was originally designed. 

Granting that these persons have done no wrongful act, but are 
still laboring in the church, as heretofore, except under a different 
merely territorial organization, they are covered by the spirit, if not 
by the letter of the restrictive article. 
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Upon the whole, the conclusion is, that the complainants are 
entitled to their share of the produce of the Book Concern, and a 
decree will be ordered accordingly. Whether the funds shall be 
administered by an application of the produce, pro rata, or by 
an apportionment of the capital, are questions reserved until the 
settlement of the decree. 

We had hoped that this unfortunate controversy would have been 
amicably adjusted by the parties, agreeably to the suggestion of 
each of the learned counsel, at the close of the argument, and in 
which the court cordially concurred. 

But if the views we have taken of the case, and conclusions we 
have arrived at, shal] tend in the least degree to heal the unhappy 
divisions, and restore brotherly affection and Christian friendship 
among so highly useful .and distinguished a body of Christians, we 
shall not regret the labor we have bestowed in deciding it. 





THE ST. LOUIS LAW LIBRARY. 


In the year 1838, when the St. Louis Bar numbered perhaps less 
than forty members, an effort was made to establish a Law Library. 
Favored by the countenance and support of the seniors of the .pro- 
fession, the effort was successful. Thirteen years have elapsed, and 
the Library now numbers near 2,000 volumes; which is believed to 
be the greatest number of law books in any collection to be found 
in the Valley of the Mississippi, except, perhaps, in one or two 
State Libraries. Believing that some notice of the rise, progress, 
present condition, and prospects of this institution may not be with- 
out value to the readers of the Western Law Journal, the writer 
will here present such a notice, the materials of which are drawn 
mainly from the Thirteenth Annual Report of the Board of 
Directors, submitted to the Association, October 6, 1851. 

In the spring of 1838, proposals for the formation of “The Law 
Library Association of St. Louis,”? were circulated among the 
members of the Bar, of whom twenty embarked in the enterprise ; 
each agreeing to pay in the beginning twenty dollars, and every 
three months thereafter five dollars. This afforded, to start with, a 
fund of $400, with a prospect of as much more within a year; 
both together not being sufficient to buy more than 250 volumes of 
books. The first purchase of books was made in the fall of 1838. 
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The first two years of the existence of the Association were not 
marked by much prosperity. Its full success depended as much on 
the addition of new, as on the adherence of the original members. 
Unfortunately, however, the By-Laws contained a feature which, 
for a time,.almost.closed the door against accessions of members; 
which was, that every person elected to membership should pay, 
as an admission fee, a sum equal to the whole amount which had 
been assessed upon the original members, together with their first 
donation: so that, at the end of one year, a new member had to 
pay $40, at the end of the second year $60, and so on. This regu- 
lation, however, was changed in 1840, when the admission fee 
was fixed at $20, with an addition of $5 each year. The fee has 
been since then the subject of several changes, until in December, 
1850, it was fixed at $20, under circumstances which make it 
almost impracticable thereafter to change it. 

The whole number of members from the beginning to the present 
time has been 145, of whom 58 have been added within the past 
year. Since the formation of the Association 15 members have 
died, three resigned, and 12 removed from St. Louis. Some three 
or four have ceased to be members, in consequence of non-payment 
of dues; so that the present number of members is about 110. 

Of the growth of the Library from time to time, not much in- 
formation can be given, as the entire records, and many of the 
papers of the Association were destroyed by fire, in January, 1851. 
The earliest date at which we have any knowledge on that point, is 
November, 1842, when the number of volumes was 640; the result 
of four years’ operations. In January, 1845, a catalogue was 
printed, showing the number then to have been 717; in February, 
1846, it was 932 ; in November, 1845, it was 1132; in May, 1847, it 
was 1285; and the present number is 1964, classified as follows: 


British Reports, - - - -  - 306 volumes. 

American Reports, - - -— - 939. 

Treatises, - - - - - - 398 < 

Digests, Compends, &c., - - . 153 6 

Statute Law, - - : - 140 66 

Spanish Law, -~ - - = - 28 . 
Total, - - - - - 1964 


Of these, 530 volumes were placed on the shelves, during the 
year ending the 6th of October, 1851. 
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The Library is particularly full. in the department of American 
Reports. All those of the Federal Courts have been obtained, ex- 
cept 10th Howard and 4th McLean. As to the State Reports, 
their multiplication is so rapid, over so extended a territory, that it 
is difficult to give at any point of time, a list of them which can be 
certainly known to be full; but so far as their existence is known, 
it is believed that we have complete sets from the following States: 
Maine, New Hampshire, Connecticut, New York, New Jersey, 
Delaware, Maryland, North Carolina, Alabama, Louisiana, Ohio, 
Indiana, Michigan, Iowa, Missouri, Arkansas, and Texas. The 
sets are complete from the following named States, except the num- 
ber of volumes stated in connection with each: Vermont, 1; Massa- 
chusetts, 1; Pennsylvania, 1; Virginia, 3; South Corolina, 4; 
Georgia, 3; Mississippi, 1; Tennessee, 3; Kentucky, 1; Illinois, 
1: in all, 17; the most of which will be obtained at an early day. 
Reports have recently been published in Rhode Island, Wisconsin, 
and Florida, which will be obtained. It is not probable that as 
complete a set of American Reports can be found in the West. 

The entire cost of the Library, as near as it can be acertained, 
has been, $6,100; of which more than $2,000 was expended during 
the year ending October, 1851. 

A comparison of this Library with others of a similar kind in 
this country, may not be without its interest and value. The means 
of making such a a comparison are derived from a volume styled 
‘¢ Notices of Public Libraries in the United States of America,’’ 
published by the Smithsonian Institute, in 1851. 

The Social Law Library of Boston has existed perhaps more 
than thirty years, and has 3,000 volumes. 

The Library of the Law Institute of the City of New York was 
founded in 1818, has expended $21,894, and has 4,424 volumes. 

The Philadelphia Law Library has existed since 1802; ex- 
pended between October 15, 1841, and March 1, 1851, $9,583, and 
has 5,100 volumes. 

These are the three leading Law Libraries in the United States, 
sustained by members of the Bar. The only others of that descrip- 
tion known to the writer, are at Balimore, Cincinnati, and Chicago ; 
of which we have no reliable information. Comparing the St. 
Louis Library with those of Boston, New York, and Philadelphia, 
and remembering that, while it has existed but thirteen years, the 
youngest of them counts more than double, and the oldest nearly 
quadruple that number; and, moreover, that, when it was began, 
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St. Louis had a population of only 15,000, and even now, has but 
some 85,000, and that the number of our members must have 
always been far less than either of theirs; we feel justified in 
expressing the opinion, that more has been accomplished by the St. 
Louis Association, in proportion to the duration of its existence and 
the resources at its command, than by any similar institution in the 
country. 

That the Association should have had the means to effect what it 
has, is owing, in no small degree, to the peculiar policy of its con- 
stitution, which makes the interest of the members in the library 
merely usufructuary, and not transferable. An attempt was made in 
1840, to change this feature and convert the Association into a joint 
stock concern; but it received very little favor, and has not been 
renewed. 

We have no knowledge of any law library in the country having a 
fundamental principle like this, unless it be that recently established 
at Chicago. All the rest are believed to be stock companies. The 
operation of the stock principle is to deprive the company of a con- 
siderable source of revenue in the shape of initiation fees; the 
payment of which is avoided by a large proportion of incoming 
members, by the purchase of the stock of those who retire. Where- 
ever, too, that principle prevails, there is danger that the members 
will not feel that personal identification with, and interest in, the 
library, which is desirable; but will regard it, more than they 
otherwise would, as a mere convenience, paid for in a regular busi- 
ness way, and estimable only in a selfish point of view, and not as 
an honorable and beneficial institution, having a high claim upon 
their efforts to sustain and advance its interests, not merely because 
it ministers to their present gratification and advantage, but for the 
sake of its valuable influence on the elevated profession they have 
embraced, and for the good .it may do to those who are to succeed 
them. 

As stated before, the present number of members of the Law 
Library Association of St. Louis is 110. Each member pays into 
the treasury ten dollars per annum, giving an annual increase of 
eleven hundred dollars, of which about nine hundred can be appro- 
priated to the purchase of books. With such means there need be 
no difficulty in making the library all that the wants of its members 
require, and, in time, bringing it up to an equality with the best in 
the country.- It may never, like the Harvard Law Library, have 
its 14,000 volumes, but there is no reason why it should not, in all 
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that is necessary for an American lawyer, be as complete as that 

long-established and richly-endowed institution. 

: It is not supposed that the details here given will, in themselves, 

‘ possess much interest to the profession at large; nor are they com- | 
municated in the expectation that they will; but rather to direct 

the attention of the Bar in other Western cities to the formation of 

Law Libraries, as highly important and most valuable auxiliaries 

in the practice, and as tending directly to increase professional ac- 

quirement and elevate the professional mind. Should this end be 

attained, the space allotted to the subject in the pages of the Western 

1 Law Journal will not have been disadvantageously filled. 

; C. D. D. 








IN THE ENGLISH EXCHEQUER—JULY, 1849.* 
Reeprise v. Tue Nortu-Western Rattway Company. 


Hossir v. Tue Same. 


The owner of real property is not responsible for injuries to strangers arising out of 
the way in which it is used by others, who are not his servants or part of his family; 
unless, perhaps, when the act done amounts to a nuisance, which he has not taken 

2 care to prevent, and which it was his duty to have prevented, whether occasioned by 

5 his servants or others. 

F Where a company, empowered by act of Parliament to make a railway, engaged with 
a contractor to construct a certain viaduct, parcel of it, and through the negligence 
of the workmen employed by the contractor, a stone fel] on a man under the viaduct, 
and killed him—Held, that the company were not liable to an action by his personal 

representatives, although by the terms of the deed of contract, the company reserved 

‘4 to themselves the right of dismissing incompetent workmen, should such be em- 

* ployed by the contractor. 





Busu v. Sreinman (1 Bos. & Puller, 404), overruled. 


Turs was an action brought by the widow and administratrix of a 
man who was killed while passing under a viaduct, in course of 
construction, as part of a railway from Leeds to Dewsbury. The 
action was brought to recover compensation for the benefit of herself 
and her children, under the provisions of the 9 and 10 Vict. c. 93. 
The declaration stated that the defendants were possessed of a viaduct 





* This case has not been published in any American book of Reports, and is there- 
fore probably new to the majority of our readers. Bush v. Steinman has been so often 
cited =| this country, that this decisien overruling it, can not but be of interest.—Eps. 
or W. L. J. 
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over the Gomersal and Dewsbury turnpike-road, such viaduct being 
part of a railway then in course of construction between Dewsbury 
and Leeds; yet the defendants conducted themselves in making the 
said archway over the said turnpike-road so negligently, that by 
reason thereof a large stone, parcel of the materials used in the con- 
struction of said archway, fell on the plaintiff’s husband as he was 
passing along the road, whereby he was killed. ‘The defendants 
pleaded, first, not guilty; secondly, that they were not making the 
said archway in manner and form, &c. Issue. The cause was 
tried before Cresswell, J., when a verdict was found for the plain- 
tiff, with liberty to the defendants to enter a nonsuit in case the 
court should be of opinion that the action did not lie against them. 
The material facts in the case were these: On the 30th June, 1845, 
an act of Parliament, the 8 and 9 Vict. c. xxxvi (local and personal), 
intituled “*The Leeds, Dewsbury and, Manchester Railway Act, 
1845,” received the royal assent. By the provisions of that act, a 
company was incorporated in the usual way for the purpose, among 
other objects, of forming the railway in question. By an indenture, 
dated the 29th September, 1846, made between the company, of the 
one part, and Joseph Crawshaw and Richard Crawshaw, of the 
other part, the Messrs. Crawshaw covenanted with the company 
that they would, in consideration of a sum of £55,000, to be paid 
as therein mentioned, make and-complete a portion of the railway 
described in the indenture, of the length of 3830 yards, or there- 
abouts, with all excavations, embankments, bridges, tunnels, via- 
ducts, roads, fences, and other works connected therewith, according 
to the specification referred to. According to the provisions of this 
deed, although the works were to be done by the contractors, the 
company had a general right of watching their progress, and if the 
contractor employed incompetent workmen, the company had the 
power of dismissing them. Under this contract Messrs. Crawshaw 
proceeded to execute the works, and while they were in progress, 
viz.: on the 9th July, 1847, another act, the 10 and 11 Vict. c. clix 
(local and personal), intituled “‘ An act to incorporate the Hudders- 
field and Manchester Railway and Canal Company, and the Leeds, 
Dewsbury, and Manchester Railway Company, with the London 
and Northwestern Railway Company,” received the royal assent; 
whereby it was enacted, that, the said Leeds, Dewsbury, and Man- 
chester Railway, with all and singular the undertakings thereof, as 
well those which had been commenced as those which had not, 


and all the real and personal estate of the said company, should 
18 
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(subject to the existing debts, liabilities, and contracts of the said 
company) be vested in the London and Northwestern Railway 
Company, and might be lawfully executed, completed, held, and 
enjoyed by them in the same way as they might have been executed, 
completed, held, and enjoyed by the said Leeds, Dewsbury, and 
Manchester Railway Company, if that act had not passed. After 
the passing of this second act, Messrs. Crawshaw continued to pro- 
ceed with their works, in the course of which the accident in ques- 
tion took place, and which was occasioned by the negligent con- 
duct of some of their workmen who were employed in removing a 
heavy stone from a traveling truck. A rule having been obtained, 
the case was argued at the sittings in Banc after Hilary term on the 
13th and 14th February, before Parke, Rolfe, and Platt, BB. 

Martin Pickering and H. Hill shewed cause-—An owner of 
fixed property is liable for all acts done upon or in respect of it, 
either by his servants or others whom he suffers to come upon it. 
The case of Bush v. Steinman, 1 B. and P. 404, is an express 
authority on the point. There the owner of a house by the road 
side, contracted with a surveyor to put it in repair, he-contracted 
with a carpenter to do it, and he employed a Bricklayer ; the brick- 
layer again contracted for lime with a lime-burner; and his servant 
having improperly placed a quantity of it on the high road, by 
means of which the plaintiff’s chaise was overturned, the owner of 
the house was held liable for the damage. Heath, J., there says, 
‘< It is not possible to conceive a case in which more mischief might 
arise than in the present, if the various sub-contracts should be held 
sufficient to defeat the plaintiff of his action. Probably he would 
not be able to trace them all, since none-of the parties would give 
him any information, and consequently he might be turned round 
every time he came to trial.””? And Rooke, J., says, ‘It shall be 
intended by the court that the owner of premises has a control over 
all those persons who work on his premises, and he shall not be 
allowed to discharge himself from that intendment of law by any 
act or contract of his own.” A qualification has indeed been put 
on Bush v. Steinman, by the judgment of Littledale, J., in 
Laugher v. Pointer,5 B. and C. 560, confirmed by this court in 
Quarman v. Burnett, 6.Mee. and W. 499, and Rapson v. Cubitt, 
9 Mee and W. 710, namely, that in order to render the defendants in 
such cases liable for the acts of others than their servants, the injury 
must be done upon or near or in respect of the property of which the 
defendants were in possession at the time; but those decisions by 
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implication confirm the rest of it. In Quarman v. Burnett, Parke, 
B., in delivering the judgment of the court, says, ‘‘ A third person 
entering into a contract with the master, which does not raise the 
relation of master and servant at all, is not thereby rendered liable ; 
and to make such person liable, recourse must be had to a different 
and more extended principle, namely, that a person is liable not 


only for the acts of his own servant, but for any injury which arises 


by the act of another person, in carrying into execution that which 
that other person has contracted to do for his benefit. That, how- 
ever, is too large a position, and can not be maintained to its full 
extent. It is true that there are cases in which the occupiers of 
land or buildings have been held responsible for acts of others than 
their servants done upon or near, or in respect of their property. But 
these cases are very well distinguished by my brother Littledale, in 
his very able judgment in Laugher vy. Pointer. The rule of law 
may be, that where a man is in possession of fixed property, he 
must take care that his property is so used or managed that other 
persons are not injured, and that whether his property be managed 
by his own immediate servants, or by contractors with them, or 
their servants, such injuries are in the nature of nuisances.”’ There 
are many other authorities showing that the law is as there suggested. 
In the 2 Hen. 4, 18 A., pl. 6, which was an action against a party 
for carelessly keeping his fire, whereby the goods of the plaintiff were 
burnt, the defendant was held liable; and it was there said that a 
person shall be answerable for the acts of his servants or others 
whom he allows to come into his house. In 1 Bla. Com. 431, “a 
master is chargeable if any of his family layeth or casteth any thing 
out of his house into the street or common highway, to the damage 
of any individual or the common nuisance of his majesty’s liege 
people ;”” for which is cited Noy’s Max c. 44. In Slyv. Edgely, 
6 Esp. 6, a bricklayer was employed by the proprietor of a house 
to sink a large sewer in the street in order to prevent his kitchen 
from being overflowed; the bricklayer having left the sewer in the 
street open, so that the plaintiff fell into it and broke his leg, Lord 
Ellenberough, at Nisi Prius, held the owner of the house liable on 
the principle of respondeat superior, and that he had his action over 
against the bricklayer. In Matthews v. The West London Water- 
works Company, 3 Camp. 403, an incorporated waterworks com- 
pany employed a contractor to lay down pipes for conducting 
water through a public street; the workmen of the contractor having 
done the work in a negligent manner, whereby an individual passing 
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along the street received an injury, the company were held liable. 
In Randleson v. Murray, 8 Adol. and Ell. 109, a warehouseman 
employed a master-porter to remove a barrel from his warehouse ; 
the master employed his own men and tackle, and the barrel having 
fallen, through the negligence of his men, whereby an injury was 
caused to the plaintiff, the Court of Queen’s Bench held the ware- 
houseman liable. In Rich v. Basterfield,7 C. B. 783, also, which 
was an action against the owner of a house for a nuisance from the 
smoke proceeding out of a chimney, to the prejudice of the occupier 
of an adjoining messuage, the defendant was held liable, although not 
in possession at the time of the premises on which the chimney was 
erected: it appearing that he had erected the chimney and let the 
premises along with it, and thus impliedly authorized the lighting 
the fire. The present case is much stronger than many of the pre- 
ceding; for here the act done was for the benefit of the company, 
and being done on a public highway amounted to a public nuisance. 


But independent of the general law, contractors employed by rail- 


way companies, must be considered as their servants. In Semple v. 
The London and Birmingham Railway Company, 1 Railw. Cas. 
408, where such a company had employed a contracter, the Lord 
Chancellor says, ‘‘ I have no doubt that the contractor must be consid- 
ered as the servant or agent of the company in this case. In Machuv. 
The Southwestern Railway Company, 12 Jur. 501, a railway 
company were held liable for a theft committed by a servant of a 
carrier who had contracted with them for the delivery of all goods 
coming by the railway. [Rolfe, B. In that case there was 
evidence that the company had recognized as their servant the 
person immediately in fault.) In Grote v. The Chester and Hol- 
lyhead Railway Company, 2 Exch. 251, where an action was 
brought against a railway company for compensatiou for an injury 
sustained by a passenger in consequence of the breaking down of a 
bridge on their line, it was held no defence for the company that 
they had engaged the most competent engineers to build the bridge. 
[Parke B. What do you sey to Allen v. Hayward, 7 Q. B. Rep. 
960.] The work done there was work for which the commissioners 
had given ho direction, and was not within the scope of the con- 
tractor’s general authority. Besides the commissioners were not in 
possession. [ Parke, B. The Duke of Newcastle v. Clark, 8 Taunt. 
602, shows that commissioners of sewers have no possession to 
enable them to maintain trespass.] . But in the present case the con- 
tractor’s workmen are really and actually the servants of the com- 
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pany, for the company have, by their contract, reserved a right of 
dismissing them if incompetent. 

Knowles and Hall, contra. It is a general principle of law that 
the party who receives an injury must proceed against the person by 
whom it was occasioned. The only exception to this is the case of 
master and servant, the reason for which is, that the master having 
the power to select his servants must be considered liable for their 
acts, an argument which can not apply where the party doing the 
injury is chosen by some one else. It is immaterial whether the 
act causing the injury were done in respect of fixed or movable 
property, unless, perhaps, when it amounts to a continuing nuisance ; 
and undersood in this sense, Bush v. Steinman may be supported. 
But even that is questionable. If the trees on land adjoining a high- 
way are blown down acto Dei, or maliciously cut down by a stran- 
ger, so that they fall across the highway, and the owner leaves them 
there, he is liable for any injury which they may cause to a stranger. 
So a man is indictable for keeping a ruinous building near the high- 
way, and it need not be laid that he was bound to repair it ratione 
tenure ; and it has been held somewhere that he is equaily indicta- 
ble if after it has been made ruinous by the act of a stranger he 
suffers it to continue so. [Parke,B. Yes; Rexrv. Watson, 2 Ld. 
Raym. 856, is the case you mean. The distinction is taken by 
Markham in the case from the Year Book, that the act done must 
be done by the owner of the house himself or his servant, or one of 
his guests whom he permits to be in his house ; if a stranger comes in 
and. does the mischief the owner is not liable. If the guest in your 
house makes a fire in the chimney which produces a disagreeable 
smell, you are liable to nuisance by your next neighbors. But 
Markham takes the distinction between a house and field. It may 
be argued, that the owner is supposed to be personally present 
in the house.] In Parnaby v. The Lancaster Canal Company, 
11 Adol. and Ell. 223, a canal company were held liable for not 
removing a sunken boat in a canal.. [Parke, B. Supposing 
that they were not bound to keep the canal open, yet if they did so, 
they were bound to make it reasonably safe.] Bush v. Steinman, 
if understood in a more general sense, is overruled by the recent 
authorities, viz.: the judgments of Lord Tenderden, and Littledale, 
J., in Laugher v. Pointer, confirmed by Quarman v. Burnett, 
and Rapson v. Cubitt. [Platt, B. That was after Witte v. 
Hague, 2 D. and R.33.] Allen v. Hayward is expressly in point. 
It was an action against the commissioners of the Dartford naviga- 
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tion, sued in the name of their clerk, for making a diversion in 
Dartford creek. In delivering judgment, Lord Denman, C. J., says, 
*- We are brought to the question whether the commissioners are 
responsible for this ill-construction; whether the contractor is to be 
regarded as their servant, so that they may be called the makers 
of this work by his agency. It seems perfectly clear that in an 
ordinary case the contractor to do work of this description is not to 
be considered as a servant, but a person carrying on an independent 
business, such as the commissioners were fully justified in employ- 
ing to perform works which they could not execute for themselves, 
and who was known to all the world as performing them.” In 
Milligan v. Wedge, 12 Adol. and Ell. 737, where a licensed 
drover was employed to drive a bullock from Smithfield, who 
employed a boy through whose careless driving an accident hap- 
pened to the plaintiff, the owner of the bullock was held not liable, 
as the boy, was not his servant. In delivering judgment, Lord Den- 
man, C. J., says, ‘*I think we are bound by Quarman v. Burnett, 
It may be another question whether I should agree in all the 
remarks delivered from the bench in that case: if I felt any doubt 
it would be if the distinction as to the law in the cases between 
real and movable property can be relied upon.”? Burgess v. Gray, 
1 C. B. 578, seems to the same effect, but the decision proceeded 
on the ground that the dangerous position of the heap of rubbish 
which caused the injury was pointed out to the defendant. The 
Roman law was very stringent on the subject in question; the bare 
inhabitant of a house was liable for injuries like these, but then 
that was not by virtue of the general law, but of the jus pretorium.” 
*¢ Pretor ait,’’ says the Dig. 1. 1, * De his qui effud vel. ejec.,” 
‘de his qui ejecerint vel effuderint: ‘Unde in eum locum quo vulgo 
iter fiet, vel in quo consistitur, dejectum vel effusum quid erit, quantum 
ex ea re damnum datum, factumve erit, in eum qui ibi habitaverit, in 
duplum judicium dabo.’” * Suppose an owner of land had granted 
to this company the right to make a viaduct over it, they would have 
only an easement in the land, and could not be held liable for stones 
falling from the viaduct. [Parke, B. In Ramsden v. The Man- 
chester Railway Company, 1 Exc. 723, it was held that these 
companies are bound under the Land Clauses Consolidation Act, 
8 and 9 Vict. c. 18, to make compensation to the owner of the land 
before entering upon it. Platt, B. Suppose a clumsy laborer, 
taking up bricks on a hod, lets them fall on a man’s head, is the 





* See Heinece. ad Pand., par. 2, tit. 3, sec. 195 et seq. 
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occupier of the house liable?] It would be most unjust if he were. 
This company had not possession of this railway in the sense in 
which an owner has possession of his house, who may interfere if 
he sees his servant doing an act injurious to the public; according 
to the maxim, ‘ Qui non prohibit quod prohibere protest, assentire 
videtur.”” As to the argument ab inconvenienti, the inconvenience 
would be the other way, for if the party injured sues the owner, he 
will sue his contractor, and he the sub-contractor, and so give rise 
to circuity of action, which the law abhors; whereas, if the party 
injured is obliged to take the proper pains to find out the responsible 
person, one action will be sufficient to settle the whole question. In 
the case already cited from the Year Book, Hornby says, ‘‘ This 
defendant is undone and impoverished forever if this action is main- 
tainable against him, for then twenty other such suits will be taken 
against him for the like matter; to which Thirning, J., says, 
‘¢ What is that tous? It is better he should be quite undone than 
that the law should be changed for him.” As to the cases which 
have been cited in Grote v. the Chester Railway Company, the 
work of the contractor was done, the company had the railway in 
their own possession and management, and were bound to keep it 
in repair, and not having done so were liable. In Randleson v. 
Murray, there is nothing to show that the act may not have been 
done while the defendant was present. [Parke,B. That case, so 
far as the reasons given for the judgment, is overruled by Quarman 
v. Burnett.] Reliance has been placed on the clause in the deed 
by which the company have a right to interfere to remove incom- 
petent workmen; but they have no control over the men beyond 
seeing that the work is done properly.—Cur. adv. vult. 





Hossit v. NortHwrestTERN Rarttway Company. 


This was a similar case to the last, and argued immediately after it. 

Martin and H. Hill showed cause.—This case turning on the 
same point as Reedie v. the Northwestern Railway Company, 
it will be sufficient for us to reply to the argments used there. 'The 
argument about circuity of action proves too much, as the holding 
a third person responsible under any circumstances causes a circuity 
of action. There is no distinction between the possession of this 
viaduct and the possession of a house; if a stranger were to knock 
it down, the company might maintain trespass. Harrison v. Parker, 
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6 East, 154. Besides, in Matthews v. The West London Water- 
works Company, 3 Camp. 403, there was no actual possession, and 
yet the company were held liable. As to the case which has been 
put of trees blown across a highway, they become the property of 
the landlord so soon as they are separated from the soil, and the 
occupier is therefore not bound to remove them. Parnaby v. The 
Lancaster Canal Company, and the case put of way-leave differ in 
this, that here the act done was for the direct advantage of the com- 
pany; and The Duke of Newcastle v. Clark, was the case of a 
mere license to build a bridge. 

Knowles and Hall, contra. The work out of which an injury 
arises being done for the benefit of a particular party is not a true 
test of liability, for here it is sought to charge the defendants as 
owners of the property ; and it may be that an act done to property 
may not be for the benefit of its owner. As to Matthews v. The 
West London Waterworks Company, a waterworks company is in 
possession of the land, and is liable to poor’s rate. Cur adv. vult. 

The judgment of the court in both cases was now delivered by 

Rotre, B. After stating the pleadings and facts in Reedie v. 
The Northwestern Railway Company, his lordship proceeded thus: 
It appears to us quite clear, that after the passing of the second act 
the contract with Messrs. Crawshaw was transferred to the pres- 
ent defendants, so as to make them liable to the same extent pre- 
cisely as the original Leeds, Dewsbury and Manchester company 
would have been liable if the second act had not passed. But after 
full consideration of the subject, we are of opinion that neither the 
defendants nor the original company were liable. 

In the case of Quarman v. Burnett, 6 Mee. and W. 499, this 
court decided, adopting the opinion of Lord Tenterden and Mr. 
Justice Littledale, in Laugher v. Pointer, 5 B. and C. 457, that 
the liability to make compensation for an injury arising from the 
neglect of a person driving a carriage, attaches only on the driver, 
or on the person employing him. 

The liability of any one other than the party actually guilty of 
any wrongful act, proceeds on the maxim, “ Qui facit per alium 
facit per se.”” The party employing has the selection of the party 
employed, and it is reasonable that he who has made choice of an 
unskilful or careless person to execute his orders, should be responsi- 
ble for any injury resulting from the want of skill or want of care 
of the person employed; but neither the principle of the rule, nor 
the rule itself, can apply to a case where the party sought to be 
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charged does not stand in the character of employer to the party by 
whose negligent act the injury had been occasioned. The doctrine 
of Quarman v. Burnett has since been acted on in this court in the 
case of Rapson v. Cubitt, 9 Mee. and W. 710, and in the court of 
Queen’s Bench, in Milligan v. Wedge, 12 Adol. and Ell.737, and 
again in Allen v. Hayward, 7 Q. B. 960. 

By these authorities we must consider the law to have been settled ; 
and the only question is whether the law so settled is applicable to 
the facts of this case. 

To show it was not, it was argued by the counsel for the plaintiff, 
that there is a recognized distinction on this subject, between injuries 
arising from the careless and unskilful management of an animal, 
or other personal chattel, and an injury resulting from the negligent 
management of fixed real property ; in the latter case it was con- 
tended that the owner is responsible for all injuries to passers-by or 
others, however they may have been occasioned; and here it was 
said that the defendants were, at the time of the accident, the 
owners of the railway, and so are the parties responsible. 

This distinction as to fixed real property, is adverted to by Mr. 
Justice Littledale in his very able judgment in Laugher v. Pointer, 
p- 560, and it is also aoticed in the judgment of this court, in Quar- 
manv. Burnett. But in neither of these cases was it necessary to 
decide whether such a distinction did or did not exist. The case of 
Bush v. Steinman, 1 B. and P. 404, where the owner of a house was 
held liable for the act of a servant of a sub-contractor, acting under 
a builder employed by the owner, was a case of fixed real property. 
That case was strongly pressed in argument in support of the 
liability of the defendant, both in Laugher v. Pointer and Quar- 
man v. Burnett ; and as the circumstances of those two cases were 
such as not to make it necessary to overrule Bush v. Steinman, if 
any distinction in point of law did exist in cases like the present, 
between fixed property and ordinary movable chattels, it was right 
to notice the point. But on full consideration, we have come to the 
conclusion that there is no such distinction, unless perhaps in cases 
where the act complained of is such as to amount to a nuisance, 
and in fact that, according to the modern decisions, Bush v. Stein- 
wan must be taken not to be law, or at all events, that it can not 
be supported on the ground on which the judgment of the court 
proceeded. It is not necessary to decide whether in any case the 
owner of real property, such as land or houses, may be responsible 
for nuisances occasioned by the mode in which his property is 
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used by others not standing in the relation of servants to him, or 
part of his family. It may be that in some cases he is so responsi- 
ble. But then his liability must be founded on the principle that 
he has not taken due care to prevent the doing of acts which it was 
his duty to prevent, whether done by his servants or others. 

If, for instance, a person occupying a house or a field, should 
permit another to carry on there a noxious trade so as to be a nuisance 
to his neighbors, it may be that he would be responsible, though the 
acts complained of were neither his acts nor the acts of his servants ; 
he would have violated the rule of law, *‘ Sie utere tuo ut alienem, 
non ledas.” This is referred to by Mr. Justice Creswell, in deliv- 
ering the judgment of the Court of Common Pleas, in Rich v. Baster- 
field, 4 C. B. 802, asthe principle on which parties possessed of fixed 
property are responsible for acts of nuisance occasioned by the mode 
in which the property is enjoyed. And possibly on some such princi- 
ple as this the case of Bush v. Steinman may be supported. It might 
happen also, that the owner of movable property might be responsible 
for a nuisance in the mode of enjoying it; as if he kept a carriage 
laden with noxious substances in the public street, to the annoyance 
of passengers. But certainly that doctrine can not be applied to the 
case now before us. The wrongful act here could not in any possi- 
ble sense be treated as a nuisance—it was one single act of negligence, 
and in such a case there is noprinciple for making [any distinction by 
reason of the negligence having arisen in reference to real and not to 
personal property. If the defendants had employed a contractor car- 
rying on an independent business to repair their engines or carriages, 
and the contractor’s workmen had negligently caused a heavy piece of 
iron to fall ona by-stander, it would appear a strange doctrine to hold 
that the defendants were responsible. Mr. Justice Littledale, in his 
very able judgment in Laugher v. Pointer, observed, p. 559, that the 
law does not recognize a several liability in two principals who are 
unconnected—if they are jointly liable, you may sue either, but you 
can not have two separately liable. This doctrine is one of general 
application irrespective of the nature of the employment; and, 
applying the principle to the present case, it would be impossible to 
hold the present defendants liable without, at the same time, deciding 
that the contractors are not liable, which it would be impossible to 
be contended. ' 

It remains only to be observed, that'in none of the modern cases 
has the alleged distinction between real and personal property been 
admitted. In Milligan v. Wedge, Lord Denman expresses doubt 











Joseph Kinnear v. Milton M. Thomas. 187 


as to the existence of such a distinction in any case, and in the more 
recent case of Allen v. Hayward, the judgment of the court pro- 
ceeded expressly on the ground that the contractor, in a case like the 
present, is the only party responsible. This last case so closely 
resembles the present, that even if we had not considered the decision 
right, we should probably have felt bound by it. But we see no 
reason to doubt its perfect correctness. It seems to follow as a 
necessary corollary from the principles of the preceding cases, and 
entirely to govern this. 

Our attention was directed during the argument to the provisions 
of the contract whereby the defendants had the power of insisting 
on the removal of careless or incompetent workmen; and so it was 
contended they must be responsible for their non-removal. But 
this power of removal does not seem to us to vary the case. The 
workman is still the servant of the contractor only, and the fact 
that the defendants might have insisted on his removal if they 
thought him careless or unskilful, did not make him their servant. 
In Quarman v. Burnett, the particular driver was selected by the 
defendants; but this was not to affect the liability of the driver’s 
master, or to create any responsibility in the defendants, and the 
same principle applies here. 

On these grounds, we are of opinion that this rule must be made 
absolute ; and the same will also be the result of Hobitt v. The 
Northwestern Railway Company. 

Parxz, B. Having an interest in the Northwestern Railway 
Company, I decline to take any part in these cases unless the counsel 
allow me. If they do, I must say that I concur in the judgment 
which has been delivered.— Rule absolute. 
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BEFORE JUSTICES CALDWELL AND RANNEY. 
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Josepu Kinnear v. Mitton M. Tuomas, Apu. or Wm. THomas. 


In an action by the payee against the maker of a promissory note for goods purchased, 
the defendant, by filing notice with the general issue, may give in evidence, a fraud 
or false warranty by the plaintiff, at the time of the sale, in reduction of the plain- 
tiff’s damages. 


Turs isa Writ of Error to the Court of Common Pleas of Picka- 
way county. 
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The action below was assumpsit, upon a promissory note. The 
defendant filed, with a plea of the general issue, a notice, that the 
note was given for a horse, which the plaintiff falsely and fraudu- 
lently warranted to be a certain age; and that the horse being in 
fact of a much greater age, was of less value, so that the defendant 
was deceived to his prejudice, by the fraudulent warranty. 

The plaintiff moved to strike the notice from the files; because 
the matters alleged did not show a total failure of the consideration 
of the note; nor a total failure, as to any distinct part of the con- 
sideration. 

The court below sustained the motion. To this ruling, the 
defendant excepted. 

Messrs. H. N. Hedges, Sen., and Jones ¢ Smith, for the plain- 
tiff in error, relied upon the following authorities: Ist, As to fraud: 
Beeker v. Vrooman, 13 John. Rep. 302; Burton v. Stewart, 2 
Wendell, 236; Harrington v. Stratton, 22 Pick. 510. 2d, As to 
false warranty: Basten v. King, cited in Basten v. Butler, 7 East. 
480; Poulton v. Lattimore, 17 Eng. Com. Law, 373; Street v. 
Blay, 22 Eng. Com. Law, 122; De Sewhanberg v. Buchanan, 
24 Eng. Com. Law, 352; McAllister v. Reab, 4 Wendell, 484; 
S. C., 8 Wendell, 109. 

Mr. C. N. Olds, for the Defendent in Error, cited Baker v. 
Thompson, 16 Ohio R., 504. 

Ranney, J. In an action by the vendor against the vendee for 
goods sold, the defendant by giving notice with his plea of the gen- 
eral issue, may give in evidence any fraud or false warranty by the 
vendor, in reduction of the plaintiff’s damages, and in so deciding 
we do not overrule any decision heretofore made by this court. If 
there has been any fraud on the part of the vendor in the sale, or 
deceit used by him by which the vendee has been prejudiced, he 
may recoupe his damages in an action by the vendor, on the note 
given for the article purchased, as well as in an action for goods 
sold and delivered. 

This is the doctrine of the modern English authorities, and it is 
also the doctrine in New York, Massachusetts, and several other 
States; and we think it the correct doctrine. The defendant may 
do this without the aid of the statute (Swan’s Stat. 685), allowing 
a failure in consideration, in whole or in part, to be given in evi- 
dence. It is proper that notice should be given with the general 
issue, to apprise the plaintiff of the defense to be relied on. 


We think the court below erred in otiing the notice from the 
files. udgment reversed. 








Miscellaneous. 189 


MISCELLANEOUS. 


CINCINNATI LAW SCHOOL. 


By an advertisement on the last page of this Journal, it will be seen that the second 
session of the Eighteenth Annual Course of Lectures before this Institution will 
commence on the 6th inst. The attendance during the session which closed on the 
23d ultimo, was nearly double that of the last year, and letters of application to the 
Dean of the Faculty indicate that at the opening on Tuesday next the School will 
still receive a considerable accession to its numbers. We are informed that several 
members of the present class are gentlemen who have been already for some time 
engaged in the practice of the law in other States. These facts indicate that the ad- 
vantages of academical instruction are beginning to be correctly appreciated. The 
daily examinations, which form part of such a system, bring the student’s knowledge 
to a test which cannot fail to ascertain the degree of its correctness or precision. If 
he falls into an error or becomes perplexed, his mistakes of law are not left to harden 
upon him, as commonly happens under what, lucus a non lucendo, is called office in- 
struction: before a sense of confusion and uncertainty have taken away his activity, 
he is extricated by the help of an instructor whose business it is daily and without 
omission to observe his progress. The exercises of the Moot Courts, which are held 
weekly, not only familiarize the future practitioner with the forms of written plead- 
ings and the application of the rules of evidence, but with all the modes and deport- 
ment of acourt room. Such a discipline, while very far from imparting an undue 
self-confidence, or impairing true modesty, wears away that painful uncertainty and 
diffidence which every young lawyer suffers so keenly at the commencement of his 
career ; a feeling which is not a virtue, but only a hindrance in the way of his duties, 

Perhaps the acacemical method of instruction is in nothing more useful, than in 
teaching the art of perfect listening, an art more rare than is commonly supposed. 
Every advocate knows how indispensable the faculty of close attention to oral state- 
ment is in the trial of a cause. Not unfrequently the very phrases of a witness are 
subjects of material argument; but they will commonly escape the observation or 
memory of any but a trained listener. So too, upon the argument, counsel are con- 
stantly called upon to answer, with but a moment’s preparation, propositions sud- 
denly arged by their opponents : to answer them well, they must, first of all, possess 
the art of unwavering attention to them as they are delivered. If the trier of a cause 
omits or misstates a material point of testimony or of an opposing argument, to say 
nothing of his duty, he soon learns that he does so at the cost of his reputation either 
for skill or for integrity. Now this faculty is especially cultivated by the discipline 
of a Law School, because the form of instruction there employed so constantly de- 
mands its exercise. 

In the Institution which is the occasion of these remarks, the kindred faculty of 
ready statement of legal propositions is cultivated with equal care; the students 
being frequently called upon to handle, in the form of extempore lectures, the subjects 
which they have studied. 

The advertisement referred to does not indicate the division of the titles among the 
several chairs: it may be well to add, that Judge Tilden teaches the subjects of 
Equity Jurisprudence and Pleading and Practice ; Judge James the titles known 
under the head of rights at law ; including, for example, mercantile law, the law of 
real property, &c. Mr. Curwen’s department embraces Practice, Pleading, Evidence, 
Criminal and Constitutional Law. 
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OBITUARY NOTICE. 


Diep, in Philadelphia, November 18th, Judge Joun Bovvisn, aged 63. 
We take from the Philadelphia papers the following tribute to his memory:— 

At a meeting of the members of the Philadelphia Bar, held at the Law Library, on 
the 20th November, 1851, the Hon. James Todd was called to the chair, and Henry 
M. Phillips was appointed Secretary. 

The chairman announced that the meeting had been called to express the regret of 
the members of the Bar for the death of their late associate, John Bouvier, and in an 
eloquent address referred to the character and virtues of the deceased, whom he had 
intimately known from early boyhood down to the day of his death. 

Mr. Charles Wheeler then paid a tribute to the memory and reputation of Mr. 
Bouvier, after which the Hon. Joel Jones submitted the following resolutions, which 
were unanimously adopted, which he prefaced with the following appropriate and 
feeling remarks:— 

“The event which has convened us is one of several similar events which have 
occurred within a few months. Falling as they have, within our professional circle, 
they are to us peculiarly impressive. 

“ Judge Bouvier was actively and earnestly engaged in his professional pursuits up 
to the very hour he was stricken down—so that if not literally in the midst of life, 
yet, in the activity of life, he fell under the fatal shaft. 

“ His career is interesting and instructive, and his success an encouragement to 
those who are called in early life to struggle with adverse fortune. From a memo- 
randum put into my hands, I learn the following particulars :—He was born in 
France, in the department of Gard, a part of the ancient province of Languedoc. His 
parents belonged to the society of Friends. At the age of fourteen he emigrated with 
them and one brother to Pennsylvania, and landed at Philadelphia, in October, 1802. 
About a year afterwards, his father died at Frankford of the yellow fever. Being 
now an orphan, a stranger, and a youth, it was his good fortune to find a friend in 
the late Benjamin Johnson, a bookseller and printer, whose place of business at that 
time was in Market street, near Front. Mr. Johnson, who had been in France, and 
had experienced the hospitality of Mr. Bouvier’s family, proposed to Mrs. Bouvier to 
take both her sons into his establishment and bring them up to his business. The 
proposal was accepted, and John Bouvier remained with him until he reached the age 
of twenty-one years. Asa mark of the confidence and regard of Mr. Johnson and 
other friends, they set him up in business as a printer, in Cyprus alley. At this place 
Mr. Bouvier remained two years. He then removed to Cherry street, between Sixth 
and Seventh, where he continued in the same vocation about six months. From that 
place he removed to West Philadelphia, and built a printing-office, near the place 
where the Darby road parts from the turnpike. The building he erected, I am in- 
formed, is still standing. At that place he carried on his business prosperously, until 
the year 1814. Owing to the general depression of all kinds of business, he was 
compelled, at that time, under very disadvantageous circumstances, to remove to the 
western part of Pennsylvania. He settled at Brownsville, a small town on the Mon- 
ongahela river, and on the road from Wheeling to Baltimore. At this place he con- 
ducted a newspaper, called the Genius of Liberty. In connection with this labor he 
commenced the study of the law, under the direction of the Hon. Andrew Stewart. 
At the completion of his preparatory course of study, he removed to Uniontown, 
Fayette county, where he was first admitted to the bar. 

“On his application for admission, Judge Kennedy, late of the Supreme Court, at 
that time a member of the Bar of the county, was appointed one of his examiners. 

“Soon after he returned to Philadelphia. He was admitted to the Bar of the Dis- 
trict Court, April, 1824. From that time to his death, he labored industriously in his 
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new vocation, with the exception of an interval, during which he held the office of 
Recorder of the city, and a Judge of the Court of the Criminal Sessions. 

“Of Judge Bouvier’s character and standing as a lawyer, it is unnecessary to 
speak ; his printed writings, original and editorial, are well known and highly appre- 
ciated by the profession. Perhaps no book of the kind has ever been published in 
this country so generally acceptable to the profession at large, as his Law Dictionary. 
He was engaged in revising it for a new edition at the time of the unexpected attack 
of disease which terminated in death. His more recent work, the Institutes of Amer- 
ican Law, has not been long enough before the public to have acquired the character 
which, it is believed, it will be ultimately found to deserve. It will be obvious, how- 
ever, to any one, upon a cursory examination of these volumes, that they are the pro 
duct of great research and labor. 

“I forbear to detain you with any eulogium of Judge Bouvier as a man and a citi- 
zen. It is sufficient to say he was highly esteemed for his many excellent quaiities 
by all who knew him, and, I may add, most highly by those who knew him best. 
With a view to render a just tribute to his memory, I beg leave to submit to the meet- 
ing the following resolutions :— 

‘* Resolved, That this meeting have heard with sincere sorrow of the decease of the 
Hon. John Bouvier, formerly Recorder of this city, a Judge of the Court of Criminal 
Sessions, and more recently a member of the Philadelphia Bar. 

“ Resolved, That by this afflictive event, the legal profession have been deprived of 
a laborious, useful and learned writer, the Bar of Philadelphia of an honorable and 
highly esteemed member, and the community at large, of an exemplary and eminent 
citizen. 

“ Resolved, That a Committee be appointed to convey to the family, the sentiments 
of high regard entertained by this Bar for the memory of the deceased, and of sym- 
pathy with them in their bereavement.” 

The chair appointed as a committee, Hon. Joel Jones, Charles Wheeler, Henry J. 
Williams, Edward Hopper, William Parker Foulke, and the chairman and secretary 
were added to the committee. 


On motion of James Goodman, Esq., it was resolved, that the proceedings of the 
meeting be published. 


McLEAN’S REPORTS, VOL. IV, 


[Reports of cases argued and decided in the Circuit Court of the United States, for 
the Seventh Circuit. By Jonny McLxan, Circuit Judge. Vol. 4. Cincinnati: H. 
‘W. Derby & Co., Publishers, 1851. ] 


We are very glad to announce to the profession the publication of this volume, 
embracing the Circuit decisions of Mr. Justice McLean, from 1845 to 1850, and 
coming from the most authentic of all sources, the Judge himself. We believe that 
this learned jurist and most excellent man, is the only Judge of the Supreme Court of 
the United States, who adds to his other enormous labors that of being his own Re- 
porter. This Journal, of which he has been a steadfast friend from the beginning, 
has frequently been under great obligations for attentions of this kind, which the 
editors are proud to acknowledge. We shall publish selections from this volume, as 
soon as we can find room. 
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Miscellaneous. 


SUGDEN ON VENDORS—SEVENTH EDITION. 


[A Fag yy treatise on the Law of Vendors and Purchasers of Estates. By the Right 
on. Sir Epmonp SuaepsEn, in two volumes. With Notes and References to Amer- 
ican Decisions, on the Law of Vendors and Purchasers to the present time, by J. C. 
Perkins, Esq. Seventh American from the eleventh London edition, Springfield, 

Mass.: Published by Geo. and Chas. Merriam, 1851.]} 

We have received this book through Messrs. H. W. Derby & Co. of this city. Of its 
value nothing more need be said, than to refer to the number of editions which have 
been published. This edition is mechanically well executed. And the well estab- 
lished reputation of Mr. Perkius is a warranty that it is well edited. 


LAW SCHOOL OF THE CINCINNATI COLLEGE. 


The Second Session of the Eighteenth Annual Course of Lectures before the Law 
School of the Cincinnati College, will commenée on Tuesday, the 16th day of Jan- 
uary, 1852, and continue to the first day of June. The instructors in this School are : 

Cuaries P. James, late Judge of the Superior Court of Cincinnati, 
M. H. Titpen, late President Judge of the Thirteenth Judicial Circut of Ohio. 
M. E. Curwen, of the Cincinnati Bar. 

The course of instructfon is designed to prepare students for the practice of the law 
so that gentlemen, immediately upon their graduation, can be admitted to the bar and 
enter upon the practical duties of their profession, with a sufficient acquaintance 
with all the details of business to conduct a suit from its commencement to its 
final decision in the Supreme Court of the United States. With this view, a moot 
court will be holden by one of the professors once in each week, or oftener, at which 
students will be required to prepare pleadings, fnrnish briefs, and make oral argu- 
ments. Besides this, there will be at least nine exercises a week, consisting of lectures 
by the professors, and of recitations in the text-books, which are embraced in the 
course. 

No examination, and no particular course of previous study is required for admission. 

The students will be expected to furnish themselves with the following text-books, 
the last editions of which are recommended :—Walker’s Introduetion to American 
Law, (second edition;) Kent’s Commentaries, (sixth edition;) Blackstone’s Commen- 
taries, of which Wendell’s edition is recommended ; Greenleaf on Evidence, vol. 1}: 
Smith’s Mereantile Law, Holcome and Gholson’s edition of which is recommended, 
Gould on Pleading, and Jeremy’s Equity. 

Students can have access for the purpose of reference, to several thousand volumes 
of law books, sufficient for all practical purposes, free of charge. 

At the close of the session the students will be examined by a Committee of the 
Bar of Cincinnati, consisting of at least five gentlemen, and upon those whom 
they report to be qualified to practice law, aud who have attended the whole ses- 
sion, the Board of trustees will confer the degree of Bachelor of Laws. 

The course will embrace all the usual titles and subjects of Common and Statute 
Law, Equity, and Admiralty, so far as it extends to inland waters. 

The tuition fee is $50 for the session, in advance, and for parts of the course in pro- 
portion. An additional fee of $5 is charged for a graduation fee, to all who take a 
degree. Gentlemen may enter at any period of the session ; but they will probably 
find it most advantageous to themselves to do so at the commencement. 

Board and lodging may be had here in respectable houses, at from $2.50 to $3.00 
per week. 

Any additional information in regard to the school, will be cheerfully given, upon 
application, by letter or otherwise, to either of the Professors at Cincinnati. 








